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A GENERAL BANKRUPT LAW. 


At an advanced stage of the last session of Congress, as 
our readers are aware, a bill was reported by a part of the 
judiciary committee of the Senate “to establish a uniform 
law on the subject of bankruptcies throughout the United 
States.” The consideration of the bill was necessarily 
postponed, and no discussion was had upon it during the 
session; but we suppose it may be brought up this winter, 
and as the subject is a very important one it may be proper 
to make a few remarks upon it. 

Founded upon the obvious policy that all creditors who 
stand alike should be treated alike; that the honest trader, 
who has been unfortunate, should be permitted, upon the 
surrender of his property, to begin the world again; and 
that the fraudulent trader should also receive his deserts, 
the bankrupt system has taken so strong a hold upon the 
jurisprudence of Great Britain, that the great defects of its 
practical administration in that country have never suc- 
ceeded in destroying it. The general policy is one which 
pervades the mercantile world, and often, to a considerable 
extent, corrects the inequalities or counteracts the defects 
of legislation. 

Why have the United States never thoroughly tested and 
carefully matured a general bankrupt law? It is some- 
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times said that the country is too large, and the pursuits 
and habits of the people too various to allow of any such 
law being conveniently adapted to the wants of the whole. 
But it seems to us clear that the simple and just maxims 
upon which a bankrupt law should be founded must be ap- 
plicable wherever honest merchants are liable to misfor- 
tune, or roguish ones require restraint. It is true that in 
some parts of the country the need of such a law is not so 
much felt as in others, but only because the pursuits of the 
people are not so generally mercantile; and these parts 
would be no more injured by its existence, than they are 
inconvenienced by its absence. 

The founders of the Constitution of the United States 
rightly considered the subject of bankruptcies to be one of 
general moment, one of those which concern intimately the 
commerce and intercourse of all our citizens; and as such it 
is enumerated in the grant of powers to Congress in the 
eighth section of the Constitution. And it is a singular fact 
that of all the subjects mentioned in that section, the only 
one which is not at this moment regulated by federal legis- 
lation, is that which we are now considering. This grant 
of power, not acted on, becomes the source of great evils. In 
the famous case of Ogden v. Saunders, which is familiar to 
our professional readers, the Supreme Court of the United 
States, by a bare majority, and after a most able and 
elaborate discussion at the bar, decided that a State may 
pass a valid bankrupt Jaw in the absence of action by Con- 
gress. Three of the judges, not the least eminent, dissenting, 
considered that the grant of power to Congress took away 
all right from the States. And, in the same case, it was also 
decided by a bare majority, consisting of the former mi- 
nority, with the addition of the judge whose opinion 
upon this point was with them, that such a State law can- 
not affect the rights of creditors who are citizens of other 
States. The decision upon this last point has been the 
subject of much discussion. It forms an important excep- 
tion to the rule, now generally admitted to be accurate, 
that the discharge as well as the construction of a contract 
is to be regulated by the law of the place where it is made 
or is to be performed. Many eminent judges, among them 
the present Chief Justice of the United States, have dis- 
sented from it; but it has been re-affirmed by the high tri- 
bunal which first enunciated it, and must probably stand 
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until its effect is rendered nugatory by some action on the 
epart of Congress. The inevitable tendency of judicial 
Opinion in the State courts, of course, is to uphold their 
own laws, and to avoid the effect of the limitation which 
the Constitution of the United States is held to have 
imposed upon State action; a tendency which is constantly 
leading to differences of construction in different tribunals ; 
and which has fully established this anomaly, that foreign- 
ers, whose position is within most of the reasoning, but not 
within the binding force of the’ leading case, are put upon 
the footing of citizens of the State, and do not enjoy that 
immunity which is accorded to citizens of other States. 
The uncertainty as to the true limits of their power has 
repressed legislation on the part of the States, and left 
many of them until a recent period, and some even now, to 
the tender mercies of that system of preferences regu- 
lated by public opinion, which is known as “ assignments at 
common law,’ —a system which is entirely incompetent to 
deal with any but those cases which need no law at all; 
and thus has in fact obstructed the uniformity to which the 
laws of the various States usually tend in all matters of 
ordinary legislation. So that it may fairly be said that the 
grant to Congress operates, practically, as a grant of 
power to prevent the establishment of “ uniform laws on the 
subject of bankruptcies throughout the United States.” 
The evils which arise from this unhappy conflict of laws 
are numerous and notorious. Every town in the United 
States has experienced them during the unhappy commer- 
cial revulsion of the last year. Honest traders whose 
affairs extend into adjoining or distant States, are unable 
to make a proper settlement with their creditors, without 
the assent of that privileged class, their creditors at a dis- 
tance. And those creditors, not fully comprehending the 
precise working of laws different from their own, and not 
able to weigh the evidence presented by their debtor, are 
, suspicious and exacting. It has happened also in instances 
within our knowledge, that a debtor, whose home happened 
to be in one State, and most of his business in another, was 
unable to avail himself effectually of the laws of either. Thus 
doubt, delay, litigation and inequality arise directly and 
inevitably out of the defective state of the law. 
It appears to us plainly the duty of Congress to try 
the experiment of a carefully prepared bankrupt law; 
and if experiment suggests amendments, to amend it. 
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The general laws which have been attempted at former 
periods were not fairly tested, but having been made to’ 
meet temporary exigencies were repealed when those exi- 
gencies had been met. Since the last of them was repealed, 
now more than fourteen years, the bankrupt law of 
England has been much modified, and those of several of 
the States have grown into systems whose model will aid 
much in the consideration of the appropriate provisions for 
such a code. That of Massachusetts has now been in force 
for twenty years, with the exception of the short time 
during which its operation was suspended by the last United 
States statute. It has been found to work well, and would 
not be willingly given up by our people excepting in exchange 
for one of a more general application. We may allude to 
some of its provisions in the course of the remarks we 
proceed to make upon the bill now before the Senate of the 
United States. 

The draft of that bill is identical in the main with the 
law of 1842. Like that law it discriminates, and properly 
as we think, between traders and other debtors, and allows 
involuntary proceedings to be taken only against the 
former. 

In the matter of preferences, that vital principle of all 
bankrupt laws, this act declares in general terms, that they 
shall be void. It is acomprehensive provision, and more ac- 
cordant with principle than the many and obscure enact- 
ments of the Massachusetts statutes, which are contrived 
with so much elaborate and perverse skill that it is very 
difficult to say what dealings with a person of doubtful 
credit would be protected by law in the event of his be- 
coming bankrupt within a reasonable time thereafter. The 
true point is, that preferences are to be forbidden; but to 
describe every kind of preference is impossible; and to 
invalidate payments under compulsion, or purchases or other 
dealings of business, is unjust and impolitic. 

One of the chief difficulties of the last general bankrupt 
law arose out of the doubt whether attachments on mesne 
process were dissolved by the petition and adjudication. Our 
readers may remember the discussions upon this point not 
only in our columns, but from judicial seats. The argument 
from inconvenience was immensely strong upon the one 
side; for if attachments were preserved, a preference by 
operation of law was actually given to one or two vigilant 
creditors ; while upon the other side was urged the language 
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of the statute, which seemed to save all “liens.” This diffi- 
culty is happily removed in the present draft, though not in 
as plain and direct terms as it should be. While we are 
upon this subject of attachments, we may remark that it 
has been found of the highest importance in Massachusetts, 
and it would be so in New England generally. that the 
existence of an attachment should be made the ground 
of involuntary proceedings. No provision of the State 
law is more valuable than, this. The enactment is, that if 
an attachment is made, it may be dissolved by the debtor 
giving bond to meet the judgment; if not so dissolved 
within a period less than that in which judgment can be 
obtained, it is an act of bankruptcy. This is essential to 
the free and proper working of the law, because many per- 
sons will allow a judgment to go against them, even though 
they know that it must result in a preference, rather than 
apply to a court of bankruptcy. 

The draft before us contains several other modifications 
of the former bankrupt act, all of which are improvements ; 
such as that when the proceedings are voluntary, the debtor 
is to apply in the district where he has resided for six 
months previously; that a discharge shall not be granted 
when a majority in number and value of the creditors dis- 
sent in writing; that the fees to be fixed by the district 
courts shali in no case exceed the tariff of fees allowed by 
the State laws where the case may be tried. There is one 
entirely new section, which subjects all banks to be pro- 
ceeded against as bankrupts for non-payment of their bills. 
This section we do not propose to discuss, because its 
subject matter involves considerations wholly different from 
those which apply to ordinary traders, and which we do not 
profess to understand. There are also two sections con- 
cerning a composition with creditors, which we do profess 
to understand, and which we entirely approve. It au- 
thorizes any bankrupt to obtain a stay of proceedings, and 
to effect a.settlement, under the sanction and control 
of the court, by a proposition accepted by a certain defi- 
nite proportion of his creditors at two separate meetings. 
No similar scheme has been tried in this country, that we 
are aware of, but it is obviously very reasonable, and it 
has succeeded in England. 

We have made these remarks upon the proposed law 
because we hope the subject will be attended to by Con- 
gress, and examined with the care which its great im. 
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portance deserves. We feel sure that the enlightened 
opinion of the country is in favor of a proper bankrupt 
law. That such a law, guarded carefully upon the point 
where the English law is outrageously defective, that of ex- 
pense to suitors, but at once just and firm in its enactments, 
administered as it would be by our federal courts, would in 
its enactment and application furnish that uniformity which 
the Constitution points to, and to which the mercantile law 
always gravitates; that it would relieve the honest, and re- 
strain the fraudulent debtor, by diminishing the evils at 
once, and the temptations of diverse jurisdictions; and that 
it would add an important and desirable feature to the fair 
structure of our federal law, no one can doubt. We hope 
that Congress will find time and inclination to consider it 
upon its merits. 


Circuit Court of the United States. District of Massachusetts. 
October Term, 1856. 


WiiuuaM B. Civ et AL v. Coartes H. BREWER BT AL. 


A mutual and reciprocal covenant having been broken by one party, he 
cannot obtain the aid of a court of equity to restrain the other cove- 
nantor from its violation. 

Otherwise, only where the covenants are independent or only collaterally 
connected, though contained in the same instrument; or where the 
breach is of such a nature that it may be fully repaired, and such 
reparation made a condition precedent to granting the relief sought. 

Where the covenant was, by owners of a patent, not to convey any 
right to use the invention without mutual consent, held, that a party who 
has been guilty of a breach thereof, though through misapprehension of 
its construction, cannot maintain a bill for an injunction to restrain the 
other covenantor from similar violation. 


Curtis, J.—When this case was before the court upon 
a motion for a preliminary injunction, a construction was 
put upon the deeds between the parties. (See 2 Curtis’s 
C. C. R. 506.) Subsequently leave was given to amend the 
bill. Under this, certain amendments were filed; but these 
amendments were not drawn into the original bill, nor are 
any places, where they were designed to be inserted, in 
any way indicated. They are filed in court by the com- 
plainant Morse, alone, and not by him and Clum, in whose 
name alone the bill was originally filed; and they state a 





Circuit Court of the United States. 391 


ease, which, if well founded, shows that Clum had no title. 
Under these circumstances, I feel great difficulty in proceed- 
ing upon the amended bill. The case falls within the rule 
laid down in Shields vy. Barrow, 17 How. 130; for the 
amendments not only state a totally new case, but one 
which is inconsistent with that set up in the original bill. 

But as no objection was taken to these amendments 
until the hearing, and they have been answered, and the 
case set down for hearing, without objection, on the bill 
and answers, I shall not refuse to adjudicate, though, in 
point of practice, the proceeding is open to very serious 
objection. 

The questions of construction have been again argued. 
They are not free from difficulty ; but Il see no sufficient 
cause to change the opinion heretofore formed and ex- 
pressed. 

Another question has been raised upon the fifteenth 
article of the agreement, which is as follows :— 

“15th. It is also agreed, that excepting the negotiations 
which may be conducted without the limits of the United 
States, by the said Smith as hereinbefore provided, and 
during his first mission abroad; no negotiation or sale of 
rights to use said invention, to or by any government or 
individual, and no contract in any way affecting the manu- 
facture or use of the mechanism of said invention, shall be 
made or entered into by any of the said proprietors, with 
out the assent and concurrence of all the proprietors here- 
inbefore named, or of their legal representatives.” 

It is insisted that though the complainant has himself 
broken this covenant by the license granted to his co-com- 
plainant Clum, he did so under a misapprehension of his 
rights, arising out of a construction of the deeds which 
differed from that placed upon them by the court, and that 
he can now have relief in the nature of a specific perform- 
ance of that article, by a decree restraining Smith from 
its violation, and Brewer from acting under the title which 
Smith made to him, contrary to the covenant in that article 
contained. 

It is a maxim that he who seeks equity must do equity. 
This mutual and reciprocal covenant having been broken 
by Professor Morse, he cannot obtain the aid of a court of 
equity to restrain the other covenantor from its violation. 
It is true that the court, on a bill for specific performance, 
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does not inquire into breaches of other contracts between 
the same parties, even though they may be contained in 
the same instrument, provided they are only collaterally 
connected together. The law on this subject is very fully 
expressed by Sir James Wigram in Hanson v. Keating, 
4 Hare 1; and was applied ia Gibson v. Goldsmith, 27 Eng. 
L. and Eq. 588. But here the covenants are mutual and 
reciprocal, and not independent. 

It is true, also, as may be seen in Sir James Wigram’s 
opinion, that a court of equity will sometimes grant re- 
lief to a plaintiff who has not kept his part of the contract 
in question, when the breach is of such a nature that it 
may be fully repaired, and one of the conditions precedent 
for obtaining the relief may be such full reparation—as pay- 
ment of the purchase money before receiving a conveyance. 
Bat upon this bill the court cannot enjoin Professor Morse 
from further breaches of this covenant, nor Clum from act- 
ing under the title which Morse has made to him in viola- 
tion of the covenant. Yet Smith’s title to such an injunc- 
tion is precisely the same as Morse’s under this covenant. 
If upon this bill I were to enjoin the defendants upon the 
footing of what is contained in the covenant, I should not 
only fail to see justice done to Smith, but I should, prac- 
tically, be protecting Clum in the enjoyment of a title 
gained by a breach of the mutual covenant under which I 
should act. This I cannot do. The bill must be dismissed 
with costs. 

George T. Curtis, for the complainants. 

Choate, contra. 


Ropert A. CLARK ET AL v. SAMUEL S. LAWRENCE ET AL. 


An action on the case cannot be maintained by a creditor of a corporation 
against the directors thereof, for grose negligence in the management of 
its affairs, whereby its property been wasted and its means of pay- 
ing the plaintiff destroyed. 

Curtis, J.—The question raised by the demurrer to the 
declaration in this case is, whether a creditor of a cor- 
poration can maintain an action on the case at the common 
law, in Massachusetts, against the directors of the corpora- 
tion, for gross negligence in the management of its affairs, 
whereby its property was wasted and its means of paying 
the plaintiffs destroyed. 

In Smith v. Hurd, 12 Met. 171, it was decided that such 
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an action could not be maintained by a stockholder of a 
banking corporation, and the same law in reference to a 
manufacturing corporation was laid down in Abbot v. Mer- 
riam, 8 Cush. 588. Most of the considerations upon which 
that decision was rested are equally applicable, and some 
apply with even greater force to the case of a creditor. 
They are :— 

1. That the directors are the agents of the corporation, 
and not of the creditors, and there is no legal privity be- 
tween them. ‘That for misfeasances and non-feasances in 
the execution of their agency, whereby their principals are 
injured, agents are responsible only to their principals; 
and that this rule is as applicable to corporate agents, as 
to agents of natural persons. 

2. An injury done to the capital of a corporation is not, 
in contemplation of law, an injury to each of its creditors. 
It is true, such injury may prevent the corporation from 
paying its debts, in whole or in part; and a similar injury 
to an individual may be followed by the same consequence 
to his creditors. But compensation for such injuries must 
be sought by the party on whom they are inflicted; and 
actions for them cannot be maintained by every one who is 
so connected with the principal as to suffer consequentially 
and indirectly through him. 

3. If one creditor may have such an action, every credi- 
tor may; and thus a vast multiplicity of suits may be 
brought for one wrong. 

4. How can a court of law, in each of such actions, take 
an account of the corporate property and debts, and decide 
how far its ability to pay its debts has been destroyed by 
the acts of the directors, and apportion among the creditors 
the damages which the directors are liable to pay? and, if 
not thus apportioned, what is to be done? 

5. If a creditor may have such an action, he may com- 
pound and release it; and what effect is that to have upon 
the claims by the corporation for the same damages? and 
what effect upon the rights of other creditors ? 

Without pursuing these inquiries, I think it clear that 
such an action as this cannot be maintained consistently 
with the principles of the common law. The demurrer 
must be sustained, and the declaration adjudged bad. 

H. M. Parker, for the plaintiffs. 

Merwin, contra. 
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James W. CLARKE ET AL v. FRANKLIN CHASE, AND MANUFAC- 
TtuRERS Ins. Co. TrusTEE. 


Where an attachment made in a State court would, by the law of such 
State, hold the property as against a foreign assignment for the benefit 
of creditors, the same effect will be given ‘to it by the Circuit Court, to 
which the action has been removed under sec. 12 of the Judiciary Act 
of 1789. (1 Sts. at Large, 79.) 

The defendant, a citizen of Rhode Island, executed to B an assignment 
of his property for the benefit of creditors, valid in that State, but such 
as would not carry property here as against the plaintiff’s attachment. 
Before the assignment, $2,500 was payable to defendant by an in- 
surance company here, on a loss on a policy effected by P, a debtor of 
defendant, who had made said sum payable to defendant as security for 
his debt. After the assignment P’s debt was consolidated, and he gave 
B a note and mortgage for the amount. The summons in foreign at- 
tachment in this action was then served on the insurance company. 
B then assigned the note and mortgage to D, who acknowledged pay- 
ment on record. P then assigned to B all his right and interest in 
the $2,509. All parties except plaintiff were citizens of Rhode Island. 

Held, 1. That the giving the note and mortgage to B, the assignee, could 
vest no interest in him, being merely a carrying out of the original 
assignment, which was void as s against ‘the plaintiff’s attachment. 

2. That the giving the note and mortgage was not payment of the debt, 
so as to release the $2,500 security, , (taking a note even negotiable not 
being presumptive evidence of payment in Rhode Island.) 

3. That the assignment of the note and mortgage by b and payment by 
P, after the service of the trustee process, could not affect the at- 
tachment; such payment being voluntary, so far as the rights of the 
plaintiff are concerned. 


This was a question whether the Manufacturers Insur- 
ance Company were chargeable as the trustee of Franklin 
Chase. The plaintiffs, being citizens of Massachusetts, 
brought an action against Chase, a citizen of the State of 
Rhode Island, in the Supreme Judicial Court of the Com- 
monwealth of Massachusetts, and summoned the Manufac- 
turers Insurance Company as his trustee, under the trus- 
tee process provided by the law of that State. The 
defendant removed the suit to this court, pursuant to the 
twelfth section of the Judiciary Act of 1789. (1 Sts. at 
Large, 79.) 

It appeared from the disclosures of the trustee, that on 
the 3d day of January, 1854, one Henry Parks procured a 
policy of insurance to be underwritten by the Manufactur- 
ers Insurance Company, on machinery and stock in a 
cotton mill; and, in case of loss, twenty-five hundred dol- 
lars of the amount insured was, by the policy, made payable 
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to the defendant Chase. That before the service of the 
trustee process a loss had occurred, which made the sum of 
twenty-five hundred dollars due and payable, and that the 
trustee was ready to pay it to its rightful owner; but that 
the trustee was informed that one George W. Butts claims 
to be the owner of the said sum of money, by assignment 
from the defendant Chase. 

Under provisions of the law of Massachusetts, Butts 
intervened, and made allegations, from which, being admit- 
ted to be true, it appeared that on the 6th day of January, 
1854, before the service of the trustee process, Chase, being 
insolvent, conveyed to Butts, a citizen of the State of 
Rhode Island, by a voluntary assignment, all his property, 
including his rights under the policy of insurance above 
mentioned, in trust to pay, first, certain preferred creditors, 
and secondly, to pay, pro rata, all such of his creditors as 
should release the assignor from their claims. That Chase 
was the creditor of Parks, who procured the policy, in the 
sum of $5,699.65, and the sum of $2,500 was made payable 
to Chase as security therefor. That after the assignment 
was made to Butts, this indebtedness of Parks was consoli- 
dated and liquidated, and Parks gave his promissory note 
for the amount, payable to Butts as assignee, and as secu- 
rity therefor executed a mortgage on real property. That 
Butts, after the service of the trustee process, assigned this 
note and mortgage, and the assignee afterwards acknowl- 
edged payment thereof on record; and afterwards Parks 
assigned to Butts all his right and interest in the said 
sum of $2,500; and that all these transactions took place 
within and between citizens of the State of Rhode Island. 


Curtis, J—The first question is, whether the title made 
by Chase to Butts, by the voluntary assignment for the 
benefit of creditors, can prevail over the attachment. It is 
admitted at the bar that it is settled law in the Supreme 
Court of Massachusetts, that the assignment could not pre- 
vail over the attachment. The cases of Ingraham v. Geyer, 
13 Mass. R. 146, and Zipcey v. Thompson, 1 Gray 243, and 
Edwards vy. Mitchel, ib. 239, are decisive on this subject. 
And if the attachment was valid by the laws of Massachu- 
setts, the express words of the twelfth section of the Judi- 
ciary Act, under which this suit was removed to this court, 
make that attachment equally valid here. Its language is: 
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“And any attachment of the goods or estate of the defend- 
ant by the original process, shall hold the goods or estate 
so attached, to answer to the final judgment, in the same 
manner as by the laws of such State they would have been 
holden to answer the final judgment, had it been rendered 
by the court in which the suit commenced.” 

I have been referred to the decision of Mr. Justice Grier, 
in Caskie v. Webster, 2 Wallace 131; but this is purely a 
question of the local law of Massachusetts, and that being 
settled, the Judiciary Act requires me to administer it pre- 
cisely as it would have been administered in the Supreme 
Court of Massachusetts, if the suit had not been thence 
removed. 

The next question is, whether the consolidation of the 
debt, as security for which the $2,500 was made payable to 
Chase, and the giving of a promissory note secured by a 
mortgage, to Butts, the assignee, put an end to any attach- 
able interest of Chase, the assignor. As respects any title 
acquired by Butts, as assignee, by means of this transaction, 
it is open to precisely the same objection as his original 
title under the deed of assignment; for it was but a mode 
of perfecting that same title. Nor can it be maintained 
that what was thus done amounted to a payment of the 
debt for which the $2,500 stood as security, and so released 
that security. It is not alleged that the new note was 
negotiable; and if it were, the taking of a negotiable note 
is not presumptive evidence of payment in Rhode Island; 
and there is no allegation that it was intended as a pay- 
ment. The old evidences of debt were relinquished; but 
there was no reason for retaining them after the debts they 
evidenced had been consolidated, and new evidence of the 
liquidated sum given. 

Neither can it be maintained that the discharge of the 
mortgage by the assignee, after the service of the trustee 
process, destroyed the attachment. The plaintiffs’ title 
depends on the state of things existing when the attach- 
ment was made. Chase was the legal owner of this sum of 
money, which was absolutely due to him. If he had re- 
ceived it, so much of his claim against Parks would have 
been paid. In contemplation of law, as between him and 
Parks, Chase does receive it when it is appropriated by 
law to pay the debt due to the plaintiffs. And while the 
plaintiffs are seeking for this appropriation, and the money 





District Court of the United States. 397 


is sequestered, it would not be competent for Chase and 
Parks to defeat Chase’s title. And what Chase and Parks 
cannot do to this effect, Butts or his assignee, and Parks, 
cannot do. 

It inflicts no injury on Parks, and deprives him of no 
right, to require him to consider the $2,500 in the hands of 
the insurance company, as so much money already paid by 
him; and to hold, that if he chooses to pay that sum to 
Chase or his representative, it is a voluntary payment so 
far as the rights of the plaintiffs are concerned. It is a 
voluntary payment; for while this process is pending 
Parks could not be compelled to pay; nor would he be 
allowed, in any event, to lose anything by force of this 
attachment. 

I hold the trustee chargeable. 

Hillard, for the plaintiffs. 

Ball, contra. 





United States District Court. District of Massachusetts. 
July Term, 1858. 


THE PLATINA. 


In the admiralty, when the respondent intends to rely on the objection 
of the staleness of the claim, or any other defence that does not go to the 
merits, it should be propounded by a formal plea, or by a distinct alle- 
gation in the answer. Otherwise, evidence will not ordinarily be re- 
ceived to support it. 

A set-off, or compensation founded on contract, express or implied, is 
no defence to a libel in a cause of damage. But in a suit by a parent 
for the wrongful abduction of his minor son, where the damage, sub- 
stantially, is loss of service, the court is not absolutely precluded from 
taking into consideration, in determining the amount of damage, the 
advances of clothing and other necessaries for the minor during the 
time. 

Ware, J.—This is a libel brought by James N. Luce, of Ed- 
garton, the father of James W. Luce, against Andrew Hicks, 
in a cause of damage. He propounds and alleges in-his libel, 
that on the thirteenth of July, 1850, Hicks, at New Bedford, 
being then the owner of the bark Platina, shipped James 
W. Luce, his son, at that time a minor of the age of nine- 
teen years and three months only, for a whaling voyage in 
said bark to the Pacific Ocean, without his knowledge or 
consent; thus wrongfully depriving him of the labor and 
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services of his child, and withdrawing him from his custody 
and control for the remaining period of his minority. He 
claims damages for the loss of his son’s services, as well as 
for the violation of his paternal rights, by this wrongful 
abduction. The bark returned to New Bedford July 11th, 
1853, after an absence of three years. 

The answer admits the shipment of J. W. Luce at the 
time alleged in the libel, but alleges that he was shipped as 
a man of full age, and for full wages; aud that, if he was a 
minor, he had been emancipated, and had been permitted to 
act for himself, and enjoy the proceeds of his own labor 
and industry; that he was settled with at Talcahuana, a 
port in Chili, and there paid the full amount of his lay, and 
by his own consent discharged from the bark for the pur- 
pose of going on another whaling voyage. 

The minority of the young man was satisfactorily proved, 
as it is alleged in the libel, and there was no proof of a 
formal nor of an informal and constructive emancipation, 
as by his leaving his paternal home, being allowed to dispose 
of his own time, and appropriate to himself the proceeds 
of his own industry. On the contrary, the proof is that 
he continued an inmate of his father’s family, and worked 
with him on his farm for his benefit. And also it ap- 
peared that it must have been known, if not to the owner 
personally, at least to his agents, whose acts are imputable 
to him, at the time of the shipment, that he was a minor, as 
in the crew list he is, in the description of his person, put 
down as of the age of nineteen. 

The minor having been shipped without the father’s con- 
sent or knowledge, there can be no pretence that he carried 
with him an implied authority to receive his wages, and the 
master, who made the settlement, must be held to have done 
it in his own wrong. There is, therefore, no legal bar to 
the father’s recovering, in the form of damages, of the 
actual value of his son’s services during his minority, and 
his wages may be assumed as a reasonable measure of the 
value of those services, of which he was deprived by the 
act of the respondent. 

The Jibellant also claims further damages for the viola- 
tion of his paternal rights by the wrongful abduction of 
his child, in withdrawing him from his control, and de- 
priving him of the comfort and satisfaction of his son’s 
society, and the child of the benefit of the influence, coun- 
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sels and example of a parent in forming his habits for his 
future life. This claim would stand on stronger ground, if 
the boy had been of a tender age, and thus having more 
need of domestic training, and of the care and watchfulness 
of a parent in regard to his education and morals; or, if 
it appeared that the father had purposed and intended his 
son for a different employment. But he had arrived nearly 
at full age. He had been one whaling voyage before, and, 
as far as appears, without objection on the part of the 
father, if not with his consent. It does not appear that 
the father had any objection to his son’s engaging in a sea- 
faring life. No complaint of this kind was made on the 
return of the vessel. He was disappointed and dissatisfied 
when he found that the wages had been paid, but did not 
complain of the voyage. There may be a legal ground of 
action for the violation of his paternal rights; and these, 
when exercised in the true spirit of a parent, I think the 
law ought not to allow to be wantonly invaded with impu- 
nity; but this is not a case requiring a court to mark it 
with exemplary damages of this kind. 

But the counsel for the respondent has urged an objection 
that goes to the whole libel; it is that the demand is stale, 
and not fit to be entertained by a court of justice. If it 
were the intention of the respondent to rely on this de- 
fence, it should have been regularly pleaded. According 
to the practice of the admiralty, a defence that does not 
meet the merits of the case cannot avail the respondent 
unless he gives the adverse parties notice of such defence 
by a plea or a distinct allegation in the answer. But in 
this case enough has been shown by the testimony to over- 
come this defence if it had been formally propounded. The 
voyage terminated in July, 1853, and the libel was filed in 
June, 1857. The claim is therefore not barred by the 
statute of limitation, even if that statute applied in the 
admiralty, which it does not. But courts of admiralty, like 
those of equity, though not bound by the statute, consider- 
ing it asalaw of repose, have always acted in deference to 
the principles and reason of the statute. They will not 
entirely lend their aid to enforce stale demands. But the 
objection of staleness properly applies, at least with. the 
most stringency, when the demand has been suffered to 
sleep for a considerable time in silence, and the pretended 
debtor has been left to rest in security until, by lapse of 
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time and inattention, he may have lost the means of making 
an effectual defence to an unfounded or doubtful claim. If, 
then, an action is suddenly sprung upon him, he may justly 
call in aid the reason and equity of this statute of repose 
and oblivion. In the present case the creditor has not 
slept on his demand. From the beginning he expressed 
his dissatisfaction with the settlement and payment by the 
master. He wanted and had calculated on his son’s wages 
to pay for some land which he had added to his farm. He 
continued to insist on his rights. He offered a compromise, 
which was rejected. A reference was agreed upon, and 
afterwards declined by the respondent; and he was finally 
driven to a libel as his only resource. Had this defence 
been pleaded, it must have been overruled on the evidence. 

The respondent has offered in evidence certain advances 
made during the voyage as a set-off or compensation 
against the demand in this libel. Such advances are a 
natural and proper charge on wages. But this is not a 
suit for wages on a contract, actual or implied; it is in a 
cause of damage, and a set-off, being a right or title found- 
ed on contract, is no defence to a libel founded on a tort. 

But the damages, as to the amount, are referred to the 
discretion and conscience of the court, on the whole case, 
and all its cireumstances; and I do not know that it is 
absolutely precluded from taking these into consideration 
in a case like the present, when the loss of service is the 
principal measure of damage. The whole lay, as it is set 
forth in the libel, amounted to $578.80. The period of 
service was three years; one year and nine months of which 
were during the boy’s minority. This would make the 
father’s share $337. The answer states the whole lay a 
little less. Upon all the circumstances of the case, if the 
damages are fixed at twelve dollars a month, for twenty- 
one months, to cover the loss of service, and the wrong 
done to the libellant’s parental right, it does not appear to 
me to be an unreasonable measure. 

C. G. Thomas, for the libellant. 

A. §. Cushman, for the respondents. 
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Supreme Court of Vermont. Orleans County. May Term, 185'1. 


TrREsCoTT v. BAKER. 


Amendment — Submission and award. 


This was an action upon the general counts in assumpsit. 
The plaintiff sought to recover upon an award of arbitra- 
tors made upon a parol submission. In the court below, the 
plaintiff was allowed to amend his declaration by adding a 
count upon the award and submission. 

The court held that the amendment came fairly within 
the rule, allowing the plaintiff to declare more fully upon 
the cause of action “intended to be declared upon.” 

In strictness a parol submission and award are not a 
merger of the original cause of action, being a contract of 
no higher nature or grade. But as a rule of policy, a 
submission of all demands, and a general award, have been 
held a bar of all claims coming within the submission. But 
in the present case, the award was held not to be barred 
by a submission and award made subsequent to this 
award, the second submission being “ of all differences and 
accounts.” The terms used haying obvious reference to 
matters still in difference between the parties, and not to 
those already liquidated by a previous award. 


Essex County. 
Root v. Ross. 
Payment — Attachment of sum paid by procurement of payor. 


This was a bill in equity to foreclose an equity of re- 
demption in mortgaged premises. The defence set up, was, 
that defendant had paid the amount due, pending the bill. 
The evidence showed that after the service of the bill the 
defendant’s agent went to the office of the plaintiff’s solici- 
tor, and handed him the amount due upon the debt, and all 
the costs, except ninety-seven cents, and agreed to pay him 
the balance of the costs in a few days, to which the solici- 
tor assented. 

Thereupon a sheriff being present asked the solicitor to 
let him count the money, there having been an apparent 
difference between the defendant’s count and the solicitor’s. 
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The solicitor handed the money to the sheriff, and he 
counted it, and declared the amount the same as the soli- 
citor. When the solicitor reached out his hand to receive 
the money, the sheriff declined to return it, saying he held 
it by virtue of an attachment against the solicitor’s client. 
It appeared in proof, that the defendant’s agent had in- 
formed the sheriff of his intended payment of the money, in 
order to enable him to make the attachment, and that the 
apparent difference in count was a mere ruse to enable the 
sheriff to obtain possession of the money. The solicitor 
made no objection to the regularity of the payment, saying 
the game was well played, or something to that effect. But 
subsequently he informed the defendant’s agent he should 
not regard it as payment, and should prosecute his bill, 
which he did. 

Held, that the facts amounted to payment, and that the 
bill could not be maintained. The agreement to accept 
the promise of defendant’s agent for the balance of costs 
was equivalent to payment. And if the solicitor had any 
perfected lien upon the money, it was not defeated by the 
attachment. The court also said that it was no obstacle 
to the payment becoming effectual, that information was 
previously communicated to the sheriff that he might have 
an opportunity of attaching the money, nor was the ruse of 
the miscount any breach of duty on the part of defendant’s 
agent. It might be a want of taste, or of courtesy; the 
plaintiff would doubtless so esteem it. There was room 
for difference of opinion in regard to that, but it was cer- 
tainly no breach of any legal duty imposed upon the agent, 
in connection with the payment. 


Orleans County, May Term, 1857. 
PADDOCK v. STROBRIDGE. 
Sale — Warranty — Deceit. 


In the sale of a horse which has an internal and secret 
malady, of a fatal character, no external indications of 
which exist, but which is known to the seller, and not to 
the purchaser, and which the seller knows is not suspected 
by the purchaser to exist, and which renders the animal of 
no value, and where the sale is made for the apparent value 
of the animal, and the seller understands that he could not 
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effect the sale, at any price, if the condition of the animal 
were known or suspected by the purchaser, the seller is 
guilty of an actionable fraud. 

It is the duty of the seller, in such case, either to apprise 
the purchaser that he must take the animal with all his faults, 
or in some way put him on his guard, or else to disclose 
his knowledge upon the subject. 

In such case the suppressio veri is equivalent to a positive 
representation that the animal is such as it appears, as far 
as the seller knows, if he knows or believes that the pur- 
chaser is acting solely upon that belief. 

This rule has not generally been extended to cases where 
the thing sold is of some value, although the principle 
seems to be substantially the same. The distinction 
seems to rest upon the ground of the difficulty of applying 
the rule to cases where the suppression only affects the 
price; and the impossibility of determining the actual mo- 
tive, or consideration of the sale. 


Rutland County. June Term, 1857. 
Passumpsic BANK v. STRONG. 
Bill of exchange—WNotice of dishonor—Mail before business hours. 


This was an action upon a bill of exchange against the 
defendant as endorser. The bill was negotiated through 
the plaintiffs’ bank, and by them sent to New York for col- 
lection, where it was payable, on the 10th of July. Notice 
of protest and nonpayment was sent from New York to 
St. Johnsbury, the location of plaintiffs’ bank, on the 11th, 
and in due course of mail would arrive there that evening, 
or the next day, at five o’clock p.m. The cashier of the 
plaintiffs’ bank testified that he either sent notice of the 
dishonor of the bill to defendant, upon the twelfth or thir- 
teenth. 

The court instructed the jury that the notice of the dis- 
honor must be sent in a reasonable time; that it was rea- 
sonable time to send it by the mail of the next day after it 
was received; and when the mail of the next day went as 
early as nine o’clock, and no mail after that hour, it might 
do to send by the mail of the day following. 

Held, that the court cannot take judicial notice of the 
business hours of banks, as there is no uniform rule estab- 
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lished upon the subject; and until there is, the practice of 
each bank should be shown, as matter of fact, when it be- 
comes important. 

That the court should lay down some definite rule, as to 
what is reasonable notice of dishonor, and not leave it to 
the discretion of the jury. 

That in general, notice of dishonor should be sent by 
the mail of the next day after it is received, unless the 
notice is received after business hours close, and the 
mail of the next day departs before a reasonable time after 
business hours begin, to prepare the notice and lodge it in 
the post office. That in ordinary business, nine o’clock is 
not so early that a notice might not reasonably be sent by 
a mail at that hour. 


Addison County. 


Hoop v. Farmers Mutuaut INsurANCE CoMPANY. 


Fire insurance — Fireplaces in actual use — Misrepresentation of 
amount of other insurance. 


This was an action upon a policy of insurance against 
fire. One of the questions put to the assured was, “State the 
number of chimneys and fireplaces.” In answer to this 
the assured omitted to name a fireplace in the cellar of 
the building, a country store, or shop, for retail business, 
where he had been accustomed for from three to six weeks 
in each year, to manufacture tallow, to the amount of one 
or two thousand pounds, into candles, and continued to do 
so after the policy was executed. The jury found that this 
did not so increase the risk as to have operated upon de- 
fendants to exercise more caution, or demand any higher 
rate of premiums, had they been informed of the existence 
and use of this fireplace. 

Held, That the inquiry must be understood as having 
reference to fireplaces in use more or less permanently ; 
that under the finding of the jury, this use was not of such 
character as to avoid the policy. 

The assured represented that he had another policy of 
$3000, on the same subject matter, which proved to be but 
$2,500. 

Held, That this was not a misrepresentation affecting the 
risk, but only that the assured desired a policy on a given 
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proportion of the risk, (in the present case being a policy 
of $2000,) two-fifths, and that the assured could recover 
but two-fifths of the loss, in the present case, which would 
give the defendants the full benefit of the representation 
made. 


Addison County, January Term, 1858. 
BARBER v. STEEDOBLE. 
Husband and wife—Separate property— Contract. 


In this case the plaintiff, while under coverture, owned 
real estate, which was sold to defendants, with the consent 
of the husband, and the notes now in suit had been taken 
for the price, and put into the plaintiff’s custody, as her 
separate property. Subsequently by an arrangement be- 
tween defendants, plaintiff and her husband, it was agreed 
that what articles the plaintiff should require for the sup- 
port of herself and the family, the defendants should fur- 
nish toward the amount due upon the notes. The defend- 
ants continued to deliver articles from time to time, under 
the arrangement, till the death of the husband. They had 
also paid certain debts of the husband, to other parties, 
upon his orders, from time to time, without any agreement, 
either of the husband, or the plaintiff, as to how they were to 
be paid. After the death of the husband, this suit was brought 
by the wife, to enforce the collection of the amount due 
upon the notes, refusing to allow any of the payments 
claimed by defendants. 

Held, That upon the foregoing facts, the notes were the 
separate property of the wife; that the arrangement by 
which defendants made certain payments for the support of 
plaintiff and her family, was a contract binding her interest 
in the notes, and the payments could not be resisted on the 
ground of plaintiff's coverture. But the payments made by 
defendants, without the arrangement, and upon the orders 
of the husband merely, were not to be regarded as pay- 
ments upon the notes. 


Grand Isle County, August, 1858. 
HARRINGTON v. SrxtH ScHoot District In ALBURGH. 
School district — Power to employ counsel to defend collector. 


Held, that a school district have no authority to employ 
counsel to act in the defence of an action brought against 
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their collector, or other officer, for illegality in the assess- 
ment or collection of taxes voted by them; and that counsel 
employed by such district for that purpose cannot recover 
for their services of such district. 


Franklin County, January, 1858. 
BaNK OF St. ALBANS v. SMITH. 
Principal and surety — Promissory note. 


Where a bank accept a promissory note in the ordinary 
course of discount, signed by sureties, although this does 
not expressly appear upon the face of the note; if it be 
known to the bank, and they also know that those who 
signed as sureties, for the accommodation of the principal 
party, did it with the expectation that the note was to be 
treated as an ordinary document, and be enforced if not 
paid in three or six months, at farthest; they cannot re- 
tain the note as security for sums advanced to the princi- 
pal, from day to day, due on call, and kept on memorandums, 
in the cashier’s drawer, as money. 


SEyMouR v. BRAINERD. 
Mortgage—Note to secure subsequent liabilities. 


This was a bill in equity to foreclose a mortgage. The 
condition of the mortgage was to secure “all the notes and 
agreements I now owe or have with him, or land others 
jointly and severally have with him.” 

The mortgagee at the time held certain notes due in 
money, and a note of $1000, conditioned to secure all 
notes, &c., he then had or might thereafter assume on be- 
half and for the benefit of the mortgageor, as surety, or 
otherwise. 

Held, That the mortgage was a valid security as to all 
the notes and agreements named, not only between the 
parties, but as to subsequent incumbrancers. And the 
mortgagee having, subsequent to the date of the mortgage, 
assumed an obligation of suretyship within the condition of 
the $1000 note, it was considered to come within the terms 
of the condition of the mortgage, as well as the notes which 
were due at the date of the mortgage. 
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The terms of the condition of the mortgage being general, 
extended to all contracts between the parties, coming with- 
in the range of the terms used. This imposed upon sub- 
sequent purchasers, or incumbrancers, the duty of inquiry 
of the mortgagee ; and upon the mortgagee, the duty of fair 
and full disclosure upon such inquiry, in regard to his claims 
under the mortgage. That if a creditor, without making 
such inquiry, accept a mortgage upon the same land, of a 
subsequent date, he will be affected with notice of all facts 
which he might have ascertained upon full inquiry of the 
mortgagee. That it will make no difference that the mort- 
gagee was at the time absent from the State upon a journey, 


leaving his papers in possession of an agent, ignorant of 


the extent of his claims under the mortgage, and that the 
subsequent mortgagee, upon such advice as he chose to 
take, entertained serious hopes of being able to hold the 
land freed from the former mortgage, as security for debts 
which he held against the mortgageor. 


SMITH v. SMITH. 
Fraud. 


This was an action upon a note given for the agreed price 
of a share in a copartnership. 

Held, That defendant might defeat the action upon the 
ground of misrepresentation and fraud, by evidence going 
to show that the partnership was at the time wholly insol- 
vent, and this was known to the plaintiff, but not to the de- 
fendant. 


SouLE v. ALBEE AND OTHERS. 
Misjoinder — Costs — Mortgage. 


This was a bill to foreclose a mortgage. One of the de- 
fendants had no connection with the title, except that he 
had conveyed the premises subsequent to the date of the 
mortgage, by deed of warranty. 

The court held that he was improperly joined in the suit, 
and that he was entitled to be dismissed with costs to the 
time of his answer. But as he made no objection to the 
misjoinder until the final hearing, he could not recover 
costs while he was thus acquiescing in the joinder of his 
name in the suit. 
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The condition of the mortgage was to secure “all sums 
that the plaintiff may become liable to pay, by signing or 
otherwise.” 

Held, A valid mortgage to secure future advances, and to 
include a parol, or oral contract of indemnity. 

That such contract of indemnity being upon a considera- 
tion moving between the parties to such contract, is not 
within the statute of frauds. 


Addison County, January, 1858. 
Gipson v. Bump. 
Replevin — Avowry — New assignment. 


Replevin for cattle taken, damage feasant and impounded 
under the statute. 

Held, That in the avowry it is not necessary to de- 
scribe the close where distrained by metes and bounds; but 
if plaintiff plead soil and freehold, the defendant may new 
assign upon an avowry of this class, the same as upon a 
declaration in trespass quare clausum fregit. 


Bank OF MIDDLEBURY v. RUTLAND AND WASHINGTON 
RAILROAD. 


Corporation — Agent — Corporate seal. 


Held, That the agent of a corporation, who is authorized 
to execute a contract on behalf of the corporation, under 
seal, and who executes the same in the name of the cor- 
poration, and affixes a seal to the same, which is not the 
ordinary eommon seal of the company, nevertheless binds 
the corporation, by the execution, to the same extent as if 
he had used their ordinary common seal. 


Rutland County, February Term, 1858. 


Srevens v. HEWITT. 


Amendment. 


It is competent for the court to allow an amendment of 
the declaration in a count in debt on judgment rendered 
by a justice of the peace, where the original declaration 
described the judgment by a gross sum, including both debt 
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and cost, and where the initials of the justice’s name were 
misdescribed. The true rule in regard to amendments is 
that the party may always be allowed to amend so long as 
there is any thing to amend by; that is, which shows, with 
reasonable certainty, what cause of action was intended to 
have been described, however defective the description may 
in fact be. 


Houpen v. RutLaAND AND BurLINGTON RAILROAD. 
Railroad — Fences — Declaration, in case. 


Action on the ease for not building fences adjoining 
plaintiff's land, through which defendants’ road was in the 
process of construction, by reason of which plaintiff’s horse 
went at large and was injured. 

Held, That the defendants were bound, even while their 
road was in the process of construction, to maintain sufli- 
cient guard against the escape of cattle from the adjoining 
lands, through which they were building their road; the 
statutes having imposed upon them the general duty of 
fencing their road; that they might do this either by tem- 
porary fences, or in any other mode. 

Held, also, that to entitle the plaintiff to recover, his 
declaration must allege, that the injury occurred in conse- 
quence of the horse going at large, and that this will not 
be presumed from the mere ayerment that the animal was 
injured, unless after verdict. 


Dana v. CONANT. 


Guaranty — Notice to produce papers. 


One who negotiates paper of his principal without au- 
thority, and guarantees the payment of the same at matu- 
rity, cannot object that the proper steps are not taken with 
such paper, in order to charge such principal. 

Notice to produce papers expressly declared upon in the 
suit, where such papers are in defendant’s hands, not ne- 
cessary. 


TAYLOR v. PHILLIPS. 


Settlement of claim before administration. 


This was an action upon a note given upon the settle- 
ment of a disputed claim on behalf of the plaintiff’s husband, 
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deceased, executed after the decease and before adminis- 
tration. 

After administration taken, and during the pleadings of 
the present suit, the defendant ratified and confirmed the 
settlement. 

Held, The action is maintainable for the benefit of the 
estate. 

Bouui v. GRIFFITH. 
School district — Presumption of existence. 


Held, That the practical existence and operation of a 
school district, for the term of fifteen years, (the term of 
the statute of limitations in regard to rights of entry and 
presumptive grants,) are sufficient evidence of its legal ex- 
istence. 

Wricut v. Lake. 
Mortgage — Right to cut timber. 


The mortgagee, after the law day, (when by the statute 
his right of entry accrues,) is to be regarded as the owner 
of the premises ; and timber or wood, which the mortgageor, 
or those acting under him, may cut upon the premises, be- 
yond what is necessary for fuel, erections and repairs upon 
the premises, is to be regarded as tortiously taken, and no 
title vests in those who sever it from the freehold. The 
title remains in the mortgagee the same as before the sev- 
erance, unless its form is so far changed as to destroy its 
identity. 

But before the law day, the mortgageor having no right 
of entry, the entire estate is regarded as still in the mort- 
gageor, and whatever he does upon the land, he does as 
owner, and he cannot, at law, be restrained from doing acts 
which might essentially lessen the security. Whatever he 
severs from the freehold becomes his personal property. 
So too if the severance is made by his tenant. 

And in regard to fire-wood, the mortgageor cannot be 
restrained, even in equity, from cutting what is necessary 
for his use upon the premises. And if he bona fide cut wood 
for such use, and any contingency occurs whereby he fails 
to use it, his title is not thereby divested. 
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ABBotTr v. EDGERTON. 


Attachment — Direction to officers. 


Where an officer is directed, in the attachment of prop- 
erty, to suffer the same to remain in the possession of the 
debtor, he is not liable to an action for not restoring the 
same so that an execution may be levied upon it. This di- 
rection being given to the officer by the attorney of record, 
at the time of delivering the writ for service, will bind the 
creditor. 

DuNLAP v. EDGERTON. 
Attachment — Exemption. 

A piano-forte, which one procures and has in use in his 
own dwelling house for the comfort and improvement of 
his family, is not such a necessary article of household fur- 
niture as to be exempt from attachment and the levy of 
execution, within the statute which defines the exemption as 
“such articles of houschold furniture as are necessary for 
upholding life.” 


StronG v. ADAMS. 
Principal and agent. 

A factor who makes an advance upon property, with the 
right of sale, to reimburse himself, has no authority to ex- 
change it for other property. But if he do, it is optional 
with the principal whether to ratify the exchange or not. If 
he do so ina reasonable time, the property obtained vests 
in him. Bringing an action for the property is to be re- 
garded as a ratification of the exchange. 


Srearns v. THE Estate OF SARAH STEARNS. 
Husband and wife. 


A promissory note given to the wife during coverture, is 
prima facie to be regarded as her property; and unless there 
is some evidence to show that the consideration did not 
move from her separate estate, if she survive her husband, 
and the husband did nothing to reduce the note to his own 
possession, during the coverture, it will be regarded and 
treated as her separate property. 
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DUNKLEE v. THRALL. 
Interest on book accounts. 
On ordinary book accounts, interest is to be computed 
upon the yearly balances. 


THRALL cv. LATHROP. 
Estoppel — Trover — Damages. 

A party is not estopped by a claim of title to personal 
property which he asserts in good faith, but under an in- 
nocent misapprehension of facts,even when other parties 
may have acted upon such claim of title being the only in- 
terest adverse to that upon which they stand. 

In an action of trover the plaintiff can only recover the 
value of the property at the time of conversion, and interest 
from that time, however blamable may have been the con- 
duct of the other party. 


KEELER v. Woop. 
Real covenant — Damages. 

In an action of covenant broken, upon the covenants of 
warranty and quiet enjoyment, the rule of damages is the 
value of the land at the time of eviction, and the costs and 
expenses of the former litigation, which is understood to 
include counsel fees, and interest from the time of eviction. 


PERKINS v. ADAMS. 
Guaranty— Evidence. 
This was an action upon a guaranty of a bill of exchange. 
Held, That in defence it might be shown that the plain- 
tiff at the time of the guaranty, had in his hands funds which 
he agreed to apply upon the bill, in a certain contingency 
which had occurred, and that such testimony did not tend 
to contradict the guaranty. 


GRIFFITHS v. FOWLER. 
Recognizance for costs— Abatement. 

This is a sctre facias upon a recognizance for costs ina 
former action, which was abated upon the plea of the pres- 
ent plaintiff, that there was no such person in existence, as 
plaintiff in that suit. The court in that suit rendered no 
other judgment except that the suit abate. 
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Held, That the conusor is not liabie upon his recog- 
nizance, there having been no judgment in the former action 
for costs, and no party against which any such judgment 
could be rendered, without which the recognizance is not 
judicially forfeited. 


SPENCER v. HALL. 
Statute of frauds—Partial delivery of goods. 


In an action upon a contract for the sale of goods with- 
in the statute of frauds, something is requisite beyond the 
mere technical delivery of the goods. In the language of 
the statute, the vendee must “accept and receive part of 
the goods.” 

The plaintiff bargained to defendant a quantity of 
fence posts, to be selected from a large quantity of posts 
lying upon the grounds about a railway station, and which 
were examined by the defendant, and agreed to be delivered 
on board the cars furnished by defendant, at the station, 
the plaintiff selected the number of posts bargained, and 
placed them on board the cars according to the contract, 
and the station agent forwarded them to the defendant, ac- 
cording to his directions left with the agent. The defend- 
ant upon their arrival refused to accept them, but gave 
no notice to plaintiff for a considerable time, or until pay 
was demanded, and never returned the posts. 

Held, a sufficient acceptance to entitle the plaintiff 
to recover the price. 


Hoiton v. WHITNEY. 
Adverse possession. 

The title of land may be acquired by fifteen years ad- 
verse possession, although the possession commence under 
the husband, claiming the land in dispute, as part of his 
wife’s estate, and be continued by the wife after the de- 
cease of the husband. 


WILLARD v. GOODENOUGH. 


Impeachment— Testimony of deceased witness. 


It is not competent to inquire of a witness on cross-ex- 
amination, after he has given general evidence discrediting 
another witness, whether he would not believe such witness 
under oath? That is a question for the jury. The rule 
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admitting the former testimony of a deceased witness in 
the same cause, extends only to that portion of such testi- 
mony as was competent evidence in the cause, and not to 
irrelevant or incompetent testimony given without objection. 


How.anp v. Bownorn. 
Use and occupation. 
One who occupies premises under the lessee cannot be 
sued by the lessor for use and occupation, unless a sur- 
render of the lease is first shown. 


Powers v. THAYER. 
Joint defendants—Principal and surety—Jurisdiction of 
County Court. 

Under the statute of 1852, giving the plaintiff in actions 
ex contractu, the option to take judgment against such of 
defendants as are shown to have entered into the contract, 
it is competent for one surety, who brings a joint action 
against the principal and a co-surety, to recover what he had 
paid, to take judgment against either, there being no joint 
liability. In this case the sum due being more than $100, 
(the extent of the justice jurisdiction in Vermont,) the juris- 
diction of the County Court is not defeated by the plaintiff 
electing to take judgment against the co-surety for one 
half the amount due, which was less than $100. 


Tlarris v. HoLmes. 
Trial—Evidence received de bene esse. 

In the trial of cases upon the general issue, it is not 
error to receive any legal evidence which is liable to be- 
come important in any probable course which the trial may 
thereafter assume. But if such evidence does not in fact 
become important, in the determination of the questions of 
facts finally submitted to the triers of the facts; it is compe- 
tent for the party against whose objection it was admitted, 
to have it rejected and struck from the minutes of the pre- 
siding judge, and a refusal to do so will be error. 


Perry v. WHITNEY. 


Decease of wife pending suit by husband and wife. 
Where the cause of action is in the wife, and she de- 
cease during the pendency of an action in the name of hus- 
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band and wife, the husband cannot, in strictness, pursue the 
action without taking letters of administration upon the 
wife’s estate. But if this question is not brought to the 
notice of the court, they are not bound judicially to dis- 
miss the action. A judgment in favor of the husband is 
valid, and will not be reversed because it does not appear 
that the plaintiff prosecuted the suit, after the wife’s de- 
cease, as her administrator, no such question having been 
raised in the court below. 


Hotsrook v. HoLBrook. 
Contract— Statute of frauds. 

Where the defendant executed a release of his interest 
as an heir in real estate, and received the agreed considera- 
tion under an agreement, not in writing, that if the ancestor 
were still living, he would refund the sum thus raised, it 
was held that the agreement was valid, and an action main- 
tainable upon it. 


Ho.ron v. Muzzry. 
Slander — Justification. 

In slander, the plea of justification by reason of the truth 
of the words spoken, must justify the very words, according 
to their fair import and meaning. And if the declaration 
allege that they were spoken and understood in any par- 
ticular sense, then they must be justified in that sense, or 
else the averments to that effect denied. 


Windsor County, March, 1858. 
Hatcn, ApM’r, v. THe Bank or WINDsor. 
Accord and satisfaction. 

It is competent for the parties to extinguish a judgment 
debt by an oral contract of accord and satisfaction. And 
the point at which the satisfaction shall take effect, depends 
upon the terms of the accord, and what is agreed to be re- 
ceived in satisfaction. If it is agreed to receive securities 
in satisfaction, the satisfaction becomes effectual when the 
securities are delivered according to the terms of the ac- 
cord. But if the satisfaction is not to become effectual 
until the money is realized upon the securities, then it can 
only operate as a temporary suspension of the remedy, at 
most, until the money is realized. 
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Conn. AND Passumpsic Rivers RatLway v. Cooper. 
Domicil of railway corporation — Way stations. 

For the purposes of taxation for personalty and juris- 
diction of local courts, the residence of a railway corpora- 
tion is at the place of its principal business office, or offices, 
but this will not include its way stations. 


JARVIS v. AIKENS. 
Town clerk’s duty to exhibit record of mortgages — Call for par- 
ticular record — Liability of town. 

Where the statute requires a town clerk to exhibit, on 
reasonable request, all the records of deeds in his office, 
and such clerk has recorded a mortgage or conveyance of 
his own land, but purposely omitted to place it upon the 
index, and is negotiating with another person for a further 
mortgage upon the same land, and such person calls upon 
him, as town clerk, to exhibit for his inspection, all records 
of deeds in his office in regard to such land, in such a man- 
ner as to bring to his mind the former deeds not placed 
upon the index, and which such person had overlooked in 
consequence of their not being upon the index; it is the 
duty of such town clerk to exhibit those deeds upon such 
general request, the same as if they had been particularly 
described. A request which brings to the mind of the clerk 
the very record desired to be exhibited is sufficient under 
the statute. And where the statute makes the town liable 
for the official acts and omissions of its clerk, they are 
liable for any loss or injury sustained by reason of his 
omission to produce the record of a deed on such request. 


CHANDLER v. WARREN. 
Debt — Foreign attachment. 


The creditor may maintain debt upon a judgment ren- 
dered against the trustee in process of foreign attachment. 


SrreeTer v. Harris. 
Escrow — Duty of depositary. 

It is not competent for the depositary of a deed delivered 
as an escrow, to decline to deliver the deed upon the 
ground that the grantor was defrauded in the contract 
which constituted the consideration of the deed, provided 
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the condition upon which the deed was to be delivered, has 
intervened. He will be decreed by a court of equity to 
deliver the deed to the grantee, and let the parties litigate 
their rights. 


Henry v. Vermont Cenrrat RalLway. 
Watercourse — Diversion of current by bridge. 


The action was brought for an alleged injury sustained 
by plaintiff, by reason of the course of the current of a 
river being changed, by means of the careless and unskilful 
manner in which the defendants had constructed the sup- 
ports of one of their bridges, some twenty or more rods 
above the plaintiff’s land. The injury complained of was 
the washing away of the plaintiff's soil and trees upon the 
bank of the river. 

Held, That the diversion of the river from its usual cur- 
rent, within its accustomed banks, is not one of those con- 
sequences against which the defendants were bound to take 
precautions in erecting their bridge across the stream. 

1. It is one of those inappreciable results or conse- 
quences against which it is impossible te guard effectually. 
The slightest use of the water for machinery or irrigation, 
will necessarily affect the course of the current of a running 
stream throughout its whole extent below. 

2. It is a consequence, against the evil consequences of 
which the riparian owners below may readily guard their 
lands, and the law chooses to leave them to their own 
watchfulness for protection, rather than subject the riparian 
owners above toa responsibility which might render the 
use of the water for all purposes of no practical benefit. 


CAMPBELL v. GOODWIN AND MouLtoN. 
Principal and surety — Ratification of contract. 

This was an action upon a promissory note given for the 
agreed price of land sold and to be conveyed. The title 
of the land was in a feme covert, who executed her sole 
deed of the same by the consent of the husband and the de- 
fendants, all supposing that the title would be thereby con- 
veyed. One of the defendants signed the note as surety. 
That did not appear upon the face of the note, but was 
known to the plaintiff at the date of the note. 

The surety subsequently became interested in the pur- 
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chase by making erections upon the land, and the sale of a 
portion of the land and the erections made by him. The 
possession of the land was taken by the purchaser at the i 
time agreed in the purchase. Some time subsequent, and 3 
after the death of the wife, the principal defendant discov- 
ered the defect in the conveyance, and called upon the 
plaintiff, to whom his wife had devised all her estate, real 
and personal, to make good the title, which he did. The 
surety was not consulted in regard to the confirmation of 
the title. 

Held, That the deed of a married woman is void, and in 
itself alone no sufficient consideration for the note. But 
under the facts in this case, there being such part perform- 
ance as to justify a court of equity in decreeing a specific 
performance, the defendants were not at liberty to repudi- 
ate it so long as the plaintiff is ready and willing to convey 
the title. That the title having been conveyed in the man- 
ner above stated, it amounted to a ratification of the entire 
contract, including the securities given for the price, as be- 
tween the plaintiff and the purchaser; and the other de- 
fendant, being a mere surety, is bound by the contract in the 
very form in which he originally executed it, after its rati- 
fication by the purchaser, who in regard to this matter of 
ratification is not bound to comsult the surety, his signature 
having been originally entrusted to the principal for the 
purpose of paying the price of the land, and by him used 4 
for that purpose. 
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Cross v. RICHARDSON. 
Statute of frauds — Independent contract. 

The plaintiff having a legal claim against a third party 
which he had secured by attachment, the defendant, who 
had become incidentally interested in having the attach- | 
ment dissolved, agreed with the plaintiff to pay him $100 a 
in consideration of his discharging the attachment, which } 
he accordingly did. It was understood that the $100 
should go towards the plaintiff's debt against the third 

rty. 

Held, That this being an original and independent con- 
tract between other parties, and upon a consideration mov- 
ing between those parties, is not within the statute of 
frauds, notwithstanding the payment is to apply upon the 
original debt. 
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Hortcuins v. Moopy. 


Tax lien — Incumbrances. 

Held, That a lien upon real estate for the ultimate pay- 
ment of all taxes assessed upon the owner during the year, 
on account of such estate, created by statute, is not a breach 
of the ordinary covenants against present incumbrances ; 
nor does it become such until the burden is legally imposed 
upon the land by sale, in the mode prescribed in the statute. 
Whether it will then have reference to the date of the origi- 
nal assessment, and constituted, by relation, a breach of the 
covenants against incumbrances in a deed executed at a 
time anterior, but subsequent to the assessment of the land, 
quere. 

But after the tax is legally fixed upon the land, it does 
create a breach of the covenants of warranty of title and 
quiet enjoyment, executed at any time after the assessment 
of the land for purposes of taxation. 


CAMERON v. WELLS. 
Contract. 

In contracts for the payment of specific articles at a given 
price, on demand, in regard to which there is a liability to 
variation in price, it is an implied condition of the contract 
that either party may require the performance in a rea- 
sonable time. But this period will not ordinarily begin to 
run until the party claiming the benefit of such limitation 
notifies the other party that he insists upon the perform- 
ance and fulfilment of the contract on both sides. 


DANA ET AL v. HANCOCK. 

Statute of frauds — Evidence to vary contract in writing. 

It is not competent for the plaintiff in an action upon a con- 
tract required to be in writing under the statute of frauds, 
to maintain his action by showing an alteration in the 
terms of the written contract, by oral evidence. This may 
always be shown by way of defence to such contracts. But 
by the express terms of the statute, no action can be main- 
tained unless the contract upon which the recovery is had 
was reduced to writing. And if it becomes necessary to 
show the alteration of the writing by oral evidence, in order 
to maintain tke action, it violates the statute in express 
terms. 
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Barton v. TowN OF MONTPELIER. 


Surrender of turnpike. 

When a turnpike corporation had laid open their gates 
and ceased to repair their road for six or eight years, and 
in the mean time a town, through which their road lay, had 
in town meeting voted to accept the surrender of the same, 
and had regularly for some years placed it in their highway 
tax bills and repaired it, it was held that this was sufli- 
cient ground for the jury to presume a surrender of the 
road by the company, and that the town had become liable 
for all damage sustained through defects or want of repairs 
therein under the statute. 


CoLLAMER v. GOODRICH. 
Usury. 


Where the defendant agreed to give a third party $300 
to negotiate a loan of $4000, and this party effected the loan 
and took out the $300, paying back $200 to the lender, and 
keeping $100, and the borrower executed his note for $4000 
secured by mortgage, 

Held, That the note was usurious for all above $3,800, 
the lender having never parted with any greater sum, ex- 
cept by the merest idle form of counting out and taking 
back the same money, which can only be regarded as a 
device to evade the statute. 

Held, also, That where further sums had been paid upon 
said note from time to time, beyond the legal rate of in- 
terest, to induce delay of payment, it does not purge the 
usury, where the parties agree toa definite extension of 
the time of payment, in consideration of relinquishing all 
claim for usurious interest before that time, paid by the 
defendant. This is within the very terms of the statute, 
the creation of a contract for usury instead of expunging it. 


PRENTISS v. BALDWIN. 
Contract — Covenant running with land. 


A written contract to give a deed of land, and to erect 
certain specified buildings upon it, and supply them with 
water, does not import that the deed shall contain cove- 
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nants assuring the supply of water. Such covenants, when 
inserted in the deed, pass with the realty to subsequent 
purchasers, and thus create an enlarged obligation beyond 
what the contract imports. 

The remedy for the agreed supply of water is upon the 
contract, and is adequate at law. A bill for specific per- 
formance of the contract by decreeing the executing of a 
deed with covenants, securing the supply of water, was dis- 
missed with costs. 


Supreme Judicial Court of New Hampshire. Sullivan, 
July Term, 1858. 


Doe v. ERSKINE AND AL. 


Actions referred to commissioners — Damages in assault and 
battery — Depositions — Jurors. 


In an action of trespass to which the general issue was 
pleaded, the cause was referred to a commissioner under 
the act of 1852, c. 1210, who reported that one of the de- 
fendants was guilty and the other not guilty, and assessed 
damages against the party found guilty. The plaintiff elected 
to try the cause by the jury as to the defendant found not 
guilty, and in his statement of the particulars in which he 
expected to change the result, set forth nothing more than 
that this defendant was guilty, and that the plaintiff sus- 
tained greater damages than those alleged in the writ. 
The other defendant also elected a trial by jury, and set 
forth in his statement of particulars, only that he was not 
guilty, and that the plaintiff did not suffer damage as found 
by the commissioner. The parties proceeded to trial with- 
out taking exception to the statements of particulars. 

Held, that the statements, though irregular and defective 
in form, opened to the jury upon the trial the questions as 
to the guilt of each of the defendants and the amount of 
damages. 

In an action of trespass for an assault to the person, proof 
that the plaintiff had for a long time previous to the assault 
entertained hostile feelings to the defendant, and had on a 
former occasion committed an assault upon him, is inadmis- 
sible under the general issue of son assault demesne or for the 
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purpose of mitigating the damages. And the testimony is 
to be rejected when offered, and objected to by the adverse 
party, although similar testimony by other witnesses has 
been introduced by the same party without objection from 
his adversary. 

Under the act of Dec. 26, 1848, c. 704, depositions may 
be taken at any time without the existence, at the time of 
taking, of any of the causes of caption specified in § 13, e. 
188, Rey. Sts. ; but to render depositions so taken admissible 
on the trial, one of the grounds for admitting them must 
then exist which are specified in § 1 of that act. 

Whether § 20, c. 188, Rev. Sts., requiring the cause of cap- 
tion to be certified is repealed by the act of Dec. 26, so far 
as relates to depositions thus taken de bene esse, quere; but 
if not, the cause of caption is sufficiently set forth if the 
magistrate certifies that the deposition is taken for the pur- 
pose of being used at the trial, if any of the grounds upon 
which it may be admitted pursuant to the provisions of § 1 
of the act shall then exist. 

Proof that a juror who, upon being interrogated at the 
commencement of the trial, stated that he had heard the 
suit talked about but had formed no opinion in the case, 
had said three years before, that from what he had been in- 
formed by a third person he thought the defendant was to 
blame in the transaction which was the subject of the suit, 
furnishes no ground for setting aside the verdict. 


Belknap. July Term, 1858. 
Cor v. Lake Cotton AND WooLLeN Manuracturine Co. 


Injunction to suppress a nuisance. 


A bill in equity praying for an injunction to suppress a 
nuisance to the plaintiff’s land will be dismissed on general 
demurrer for want of equity in the bill, unless it appears 
from the subject matter affected by the alleged nuisance and 
the extent and nature of the injury to be apprehended from. 
it, that there is danger of irreparable mischief or of an inju- 
ry such that it cannot be adequately compensated in a suit 
at law, or that the right of the plaintiff to enjoy the land 
free from the molestation eomplained of has been estab- 
lished in a suit at law. 
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GILMANTON v. Ham. 
Appeal in cases of bastardy. 


An appeal lies from the Court of Common Pleas to the 
Supreme Judicial Court in prosecutions for bastardy, they 
being civil actions over which the Court of Common Pleas 
has not by statute final and exclusive jurisdiction. 

In case of such appeal, a bond to abide the determination 
of the higher court may be required. 


Carroll. July Term, 1858. 
PEAVEY v. WOLFBOROUGH. 


Misconduct of County Commissioners. 


Where it is shown that the County Commissioners have 
themselves introduced or encouraged conversations or dis- 
cussions with one party in the absence of the others relative 
to the laying out of a new highway referred to them, the 
report will be set aside. 


Doe v. DOE AND AL. 
Bill to confirm title to real estate — Parties — Proofs — Possession. 


Where a bill in equity prays for a decree to confirm the 
title to real estate of which a defective conveyance was 
made, the decree will not be granted without proof of an 
agreement to convey for the consideration stated in the bill, 
although the answer admits an agreement to convey for a 
different consideration valuable in law, and an intention to 
make a valid conveyance. The bill in such case may be 
amended by leave of court at the hearing upon the bill, an- 
swers and proofs, by striking out the consideration stated 
and substituting that admitted. 

To entitle the plaintiff to such decree where the defect 
in the conveyance consists in the want of a statute require- 
ment which renders it wholly void, it must appear upon the 
bill and by the proof that there was an agreement to convey 
for a valuable consideration. 

A purchaser for value who has the right to call for the 
legal title is entitled to such decree against a subsequent 
purchaser for value, with notice of the prior equitable right. 





424 Supreme Judicial Court of New Hampshire. 


Possession by the first purchaser under his defective con- 
veyance is sufficient to charge the subsequent purchaser 
with notice not merely of the conveyance but of the agree- 
ment and consideration upon which it was executed. 

A conveyance to the subsequent purchaser upon the con- 
dition therein expressed that it is to be void if he shall not 
support the father of the grantor, and as the consideration 
for which the grantee undertook to pay a stipulated sum in 
case he should hold the land under his deed, is not such a 
purchase for value as will render his want of notice availa- 
ble against the prior equitable title. 

A third person in possession of the land under a convey- 
ance from the first purchaser with warranty, against whom a 
suit brought by the subsequent purchaser is pending for pos- 
session of the land, and the defence to which is conducted 
by the first purchaser vouched in as warrantor, is a necessary 
party to the bill of the first purchaser, praying for a decree 
to confirm the title under his conveyance and for an injunc- 
tion against the suit. 

When the evidence to prove a particular fact necessary 
to support the case is held incompetent at the hearing upon 
a bill by reason of the non-production of a paper or want 
of proof of its loss, the court may in their discretion order 
the cause to stand over to enable the party to exhibit 
further interrogatories for the purpose of making an exhibit 
of the paper or accounting for its non-production. 


Grafton. July Term, 1858. 


Boston, CoNcoRD AND MONTREAL RAILROAD v. GILMORE 
AND AL. 


Attachment of railroad cars. 


The locomotive engines and freight and passenger cars of 
a railroad corporation were attached at the suit of a credit- 
or of the corporation. They were in daily use for trans- 
porting freight and passengers over the railroad, and were 
necessary for the transaction of its ordinary business. It 
was contended that they were incidents and appurtenants of 
the franchise, and necessary for the discharge of the public 
duties of the corporation, and though liable to be attached 
with the franchise, and sold as incident to it, yet they could 
not be severed by an officer from their connection with the 
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railroad, and separately attached or sold on execution. But 
it was held that generally the real and personal estate of 
corporations is liable to attachment and sale on execution 
in the same manner and to the same extent as the like 
property of individuals, and that the cars and engines of 
railroads are not exempt from attachment, unless when in 
actual use. 


Mouton v. WENDELL. 
Execution against executors. 


Where a cause of action is alleged to have accrued after 
the decease of the testator, and the executor might sue in 
his own right, judgment may be entered against him de bonis 
proprus for costs. 

In case of insolvent estates, executors are authorized by 
statute to hold possession of the real estate of the deceased 
till the final settlement of the estate, and to maintain ac- 
tions for the recovery of possession of it; where, therefore, 
executors brought an action alleging themselves to be seized 
of real estate of the deceased as executors, and that the ten- 
ant disseized them, it was held that judgment against them 
for costs was properly rendered de bonis propriis. 


FLetcuHer v. THE State Capito. Bank. 
Levy and set-off of real estate — Homestead exemption. 


When the appraisers in the levy of an execution upon 
land appraise it not by the acre but in gross, it is no legal 
objection to the validity of the extent that they certify the 
number of acres, deducting a certain quantity for roads, al- 
though it does not otherwise appear that there are any 
highways upon the land. 

If the debtor and his family at the time of the levy occupy 
the premises as their family home, the extent is properly 
made subject to the homestead exemption, although neither 
the debtor nor his wife make application to the officer levy- 
ing the execution to set off the homestead in the statute 
mode. 

It seems that the homestead right given by the statute in 
such case to the debtor in his own right is not lost by the 
neglect to make such application to the officer; but if it is, 
the inchoate right of the wife to the statute homestead upon 
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the death of her husband, like her inchoate right of dower, 
is such an incumbrance upon the estate that the appraisers 
may make a deduction on account of it from their estimate 
of the value of the entire premises. 

An error of the appraisers in estimating the amount of 
the deduction cannot be proved by parol for the purpose of 
invalidating the extent; but if shown to have been estima- 
ted too high, and the land consequently to have been set off 
at an undervaluation, the extent being made subject to the 
incumbrance, is not thereby invalidated. 


WAULER v. GLYNN. 
Jurisdiction — Waiver — Prosecution for bastardy. 


In general, where jurisdiction or the power to act exists, 
and the only objection to its exercise is one intended for 
the benefit and protection of the party complaining thereof, 
such objection must be taken at the earliest practicable op- 
portunity after the party or his counsel is aware of its ex- 
istence, or it will be regarded as waived by the omission or 
neglect to urge it seasonably. 

A party cognizant, in its earlier stages, of an objection 
that might be fatal to the validity of a proceeding before a 
tribunal otherwise competent, cannot be permitted to lie by 
and take the chances of a favorable result, and, after an ad- 
verse one has been reached, avail himself of that objection 
to avoid its consequences. 

Where in a prosecution by a town for bastardy, the ma- 
gistrate before whom the complaint was made and the pre- 
liminary examination had, was a resident citizen and tax- 
payer of the complainant town, and this fact was known to 
the respondent and his counsel at the time, and they design- 
edly omitted to make any objection on that account until 
after the various proceedings in courts of unquestioned au- 
thority having jurisdiction of the cause — Held, that the ob- 
jection came too late, and must be considered to have been 
waived. 


Notting v. HERBERT. 


Damages for breach of covenants of seizin. 


In an action to recover damages for breach of covenants 
of seizin and good right to convey, the measure of damages 
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is the consideration paid and interest thereon; and nomi- 
nal damages only can be recovered when no consideration 
was in fact paid for the premises described, because the par- 
ties knew and understood that they were not to pass by the 
conveyance, and they were only included in the description 
through mistake or inadvertence. 

Where, in such action, the defence is that no considera- 
tion was paid for the portion of the premises described 
in the deed as to which a breach of covenants is claimed, 
the principal question for the jury is, whether any and what 
consideration was actually paid for the premises in contro- 
versy, and to this all others are collateral and incidental. 

Possession is not conclusive constructive notice of title in 
the tenant as between him and the purchaser, but may be 
rebutted; much more, as between the purchaser and his 
grantor. 

Where certain premises are conveyed for a given price, 
the legal presumption is, that some portion of that price 
was paid and received for every portion of the described 
premises; and the burden of proof is upon the party who 
undertakes to rebut and control that presumption. 


LittLe v. DownIine. 
Trespass quare clausum — Entry — Possession. 


Trespass for an injury to land of the wife is properly 
prosecuted in the name of the wife alone, after her hus- 
band’s death. 

Ancient records, when accompanied by an admission that 
they come from the proper repository, are admissible in evi- 
dence without further proof of their authenticity. 

Where a record has become illegible by lapse of time, 
the testimony of a witness who had examined and copied it 
while legible is properly received to supply the defect. 

When books of record are evidence, their contents are 
evidence of the matters therein recited which were proper 
subjects of record there. 

A copy of an ancient proprietary charter, duly recorded 
and certified in the ancient book of records of the proprie- 
tary, is admissible in evidence. 

Taxation of land to an individual for a series of years, 
and payment of those taxes by him, are competent evidence 
of his assent and approval of the assignment of such land 
to him in severalty as the owner thereof. 
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Entry upon a lot of land claiming title, and a survey for 
the purpose of ascertaining the location, quality and bound- 
aries thereof, are competent evidence of possession. 

The pitch for an individual upon a lot of land in an origi- 
nal proprietor’s right, made and recorded in accordance with 
a vote of the proprietary, upon their records, vests in him 
a title to the lot thus selected, against the proprietary and 
all persons claiming under them. 

Mere entry and occupation by a stranger do not divest 
title so as to oust the true owner of seizin. 

Possession taken under color of title is in law possession 
of all the land described in the deed conferring it, lying in 
the same tract; but in order to make such possession effect- 
ual to the party claiming title under it, it must be open, vis- 
ible and notorious, calculated to give the owner notice of a 
claim thereby to the land. 

The statute of limitations does not run against insane 
persons or females under coverture. 

When in trespass quare clausum, with a continuando, the 
plaintiff fails to prove an entry within the period specified 
in the writ, he is at liberty to waive the time alleged in the 
declaration and prove any single trespass at any time before 
action brought, and recover therefor. 


Coos. July Term, 1858. 


FLANDERS v. STARK. 
Instructions liable to mislead a jury. 

Where it appeared that a note was deposited by A, the 
payee, in the hands of B, to remain until the claim of C 
upon certain real estate was released or removed, and it 
was not shown that C had any valid claim, or that the note 
was so deposited in pursuance of any valid contract or con- 
sideration, — it was Ae/d, that a charge to the jury that if 
there was any valid claim upon the land, and the plaintiff 
agreed that the note should remain uncollected in the hands 
of ©, a third person, till the claim was settled or removed, 
and that was not done, the plaintiff could not recover; but 
that if there was no such valid claim the plaintiff might re- 
cover, though the note had been deposited to remain uncol- 
lected till the supposed claim should be removed, was liable 
to mislead the jury — it being immaterial whether the claim 
was or was not valid, if the note was not to be paid till it 
was settled or removed. 
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Supreme Judicial Court of Massachusetts. September, 1858. 
PHILLIPS ET AL v. BORDMAN. 


The parties owned adjoining estates, separated by a party wall which had 
been in use long enough to become an “ ancient wall.” The respond- 
ent, in building a new wall, began to cut away part of the old wall in 
a manner which impaired its usefulness to the complainants. J/eld, 
that complainants were entitled to a perpetual injunction against 
respondents. Either the parties were tenants in common of the wall, 
or each owned one half, with an easement of support in the whole. In 
either case the complainants had a right to relief. 

This was a bill in equity brought by the owners of an 
estate on Washington street against the owner of the ad- 
joining estate, who was re-building. The respondent was 
cutting into an ancient wall on the dividing line, and a tem- 
porary injunction was granted to restrain him from farther 
cutting away or removing any part of the wall. Upon mo- 
tion made to dissolve the injunction, the court sent the case 
to a Master, to ascertain and report the facts. By the re- 
port it appeared that the old wall was a twelve-inch wall 
built upon the dividing line, and had been there, uncon- 
trolled by any exhibited agreement, long enough to be “an 
ancient wall,” and had been used by both estates for the 
support of buildings. The respondent, at the time of the 
service of the injunction, had removed the old building from 
his estate and was building a wall twelve inches in thick- 
ness on his own land, covering eight inches of ground not 
heretofore covered by the wall, and four inches of ground 
from which he was cutting away so much of the old wall as 
stood thereon. The remaining two inches between the new 
wall and the dividing line were used by the respondent for 
“ties,” or bricks projecting from the new wall two inches 
into the old, which, by the testimony introduced before the 
Master, did not materially furnish support to the remaining 
portion of the old wall. It also appeared by the report, 
that in pursuance of an agreement between the parties, a 
new foundation erected by the respondent at his own ex- 
pense and risk under the whole of the old wall, had rendered 
the old wall sufficiently strong for the buildings on both es- 
tates, if used only for the business for which stores on 
Washington street are ordinarily used; but that it would 
not have been prudent for the respondent to put up a new 
building without putting up a new wall. The Master also 
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reported that the old and new wall together were not so 
safe and serviceable to the complainants as the old wall. 
A photograph of the premises was exhibited at the hear- 
ing; and, after consideration, an opinion was delivered by 

Bicetow, J.— This is a bill in equity to restrain the re- 
spondent from cutting into an ancient wall standing on the 
line between the two estates. Without determining what 
is the law in this Commonwealth with regard to party walls, 
it may be said that, either 

Ist. The parties own the land under the wall in com- 
mon, and are tenants in common of the wall; or 

2d. Each party owns one half the land under the wall, 
and has an easement in the whole wall — this easement be- 
ing the right to have the wall supported. 

‘This is not in reference to a wall recently built, or to one 
touching which there has been any agreement by the par- 
ties, but of a wall which has been long used — an “ ancient 
wall.” 

It must be admitted in this case, that the complainants 
either own as tenants in common with the respondent, or 
are entitled to the easement of support. 

It is proved, being stated as a fact in the report of the 
Master, that the respondent was removing a certain portion 
of the brick wall and erecting a new wall not in the same 
place with the old, leaving a space (of old wall) of two 
inches in thickness inside the dividing line, into which he 
was projecting bricks. It is found by the Master that this 
tends to injure and weaken the wall, and the rights of the 
complainants are thereby impaired. If the legal right of 
the complainants is clear, and the injury to the complain- 
ants is clear, a court will perpetuate an injunction. 

_ There is in this case no allegation that the wall was in- 
sufficient for its former uses. It was sufficient, as the Mas- 
ter finds, for the uses of buildings on Washington street; it 
was serviceable and useful. 

It was urged by the respondent, that over twenty years ago 
the wall was altered from its former use, by its being built 
higher up on the complainants’ side. Its being carried up 
by them, will not defeat the complainants’ rights. The ad- 
dition has been there for over twenty years, which is long 
enough to give a right; and this use of the wall by the com- 
plainants has been acquiesced in by the respondent for twenty 


years. 
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The remedy of the complainants at law is inadequate, as 
the injury, if the respondent is allowed to proceed, will be 
irreparable. The act of the respondent, if he be allowed to 
go on, would put an end to the party wall. If this act be 
not prevented, constant suits at law would arise. After the 
building of the respondent shall be finished, the state of the 
facts cannot be seen. It can be proved only by witnesses. 
An action at law cannot restore to the complainants the 
support to the wall which the respondent is taking away. 
Damages will not restore the right. 

The respondent’s counsel urged that there had been 
laches on the part of the complainants. 

This, if so, would be a good ground to dissolve the in- 
junction. A court will not interfere when a complainant 
has misled a respondent. But on examination of the cor- 
respondence between the parties, reported by the Master, 
I think that there has been no time at which the complain- 
ants have not been looking to their legal rights. The re- 
spondent was put on his guard by them at first, and from 
the correspondence, I think both the parties have been 
standing on their legal rights. 

I must therefore refuse the motion to dissolve the injunc- 
tion, and allow it to remain. 


Superior Court for the County of Suffolk. 
September Term, 1858. 
MALLORY v. SNOW AND TR. 


An assignment for the benefit of creditors, made by a citizen of Rhode 
Island, and valid there, will carry funds in the hands of a citizen of 
Massachusetts, as against a subsequent attachment by a citizen of New 
York. The exception existing in certain cases in favor of a domestic 
attaching creditor, will not be extended to citizens of other States. 
The defendant, Snow, a citizen of Rhode Island, executed 
an assignment of his property to a citizen of the same State, 
for the benefit of creditors, which assignment was valid by 
the laws of Rhode Island. The plaintiff, a citizen of New 
York, attached property in the hands of a citizen of Massa- 
chusetts, by the trustee process. The Rhode Island assignee 
appeared as claimaint under Rev. Sts. c. 109,§ 17. The 
opinion of the court was given in substance as follows by 
Nasu, J.—The general rule is well known, that an as- 
signment valid where made, is valid everywhere. An ex- 
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ception, however, is made in certain cases, in favor of a do- 
mestic attaching creditor. The question here is simply 

whether this exception can be extended to the case of citi- 

zens of other States who sue in our courts. The court is 

of the opinion that it cannot, and that the attachment by a 

i citizen of New York in this case, cannot override the valid 
assignment in Rhode Island. The last case on this subject 

'f is that of Richardson v. Forepaugh, 19 Law Reporter, 532. 

i, In that case, even, a domestic creditor was held not entitled 
it to preference, because the cause of action was a promisso- 

i ry note made before the assignment and purchased overdue 

tt and since the assignment, from a citizen of the State where 

the assignment was made. 

\» Judgment for claimant. Plaintiff appeals. 

A. O. Allen, for plaintiff. 

Merrill, for claimant. 
























PRACTICE. 


ApaAMs v. Morton. 
A ffidavit of merits — Waiver of dilatory plea. 


In this case a motion to dismiss was filed within the 
proper time, and subsequently an affidavit of merits and an 
answer, each endorsed with the words, “not waiving.” 
Held, that under the decision of the Supreme Court in Cole 
v. Ackerman, 19 Law Reporter, 442, this does not consti- 
tute an abandonment of the motion to dismiss. The court 

in that case intimate that a subsequent affidavit will not 
waive a dilatory plea. Nothing is said of the necessity for 
| any special clause or endorsement, such as exists here. 
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BARDWELL v. THe GRAFTON MANUFACTURING Co. 


Removal of action to Supreme Court—Stockholder not defendant— 
St. 1855, e. 449, § 4. 


Application by a supposed stockholder of the defend- 
ant corporation summoned under St. 1851, c. 315, to 
have the action removed to the Superior Court under Sts. 
1855, c. 449, § 4, and 1856, c. 308, $1, the addamnum ex- 
ceeding $3000. Held, that the supposed stockholder was 
not a “defendant ” within the meaning of § 4, and had no 
right to remove the action. 
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Haywarp v. INGLE. 
Interrogatories under the practice act — Irrelevant matter. 


Interrogatories by the plaintiff to the defendant will not 
be entertained, where the answer admits the plaintiff’s case. 
The plaintiff has no right to interrogate as to matters going 
in support of the defendant’s case. The fact that de- 
fendant’s answer contains matter irrelevant to the issue, 
does not give the plaintiff the right to interrogate thereon. 
He should move to strike out. 

If the plaintiff does interrogate on such irrelevant mat- 
ter, he cannot object to any irrelevancy, irresponsiveness or 
incompleteness of the answers thereto. The court cannot 
protect irrelevancy against irrelevancy. 

The defendant should object and refuse to answer irrele- 
vant interrogatories. But delay in making such objection 
will not deprive him of his right to do so, so as to impose 
upon the court the necessity of adjudicating on matters not 
pertinent to the issue. 

The defendant, by answering irrelevant and immaterial 
interrogatories in part, does not render himself liable to 
answer them in full. Interrogatory and answer are here 
in pari delicto. 


Hurwey v. BILuinGs. 


Affidavit of merits — Demurrer — Motion to strike out. 


A demurrer to a declaration cannot be filed after an affi- 
davit of merits. But the plaintiff should take the objection 
by motion in proper form, to amend the record, and not by 
motion to strike out the pleadings. 


FLANDERS v. FIELDS. 
Amendment — Direction of writ to constable. 


Where a writ, directed to a sheriff or his deputies, has 
been served by a constable, and is otherwise such as the 
constable can serve, the direction is matter of form which 
may be aménded. 

VOL. XXI,— NO. VII. 28 








— 


Pat 








' 
| 


434 The French Tribunals. 


THE FRENCH TRIBUNALS. 


Condensed from the London Solicitors’ Journal.* 


Imperial Court of Paris—First Chamber. 
(President, M. DURIENNE.) 
Foye-DAVENNE v. Hope. 
Husband and wife not divorced — Separation in fact — Debts 
incurred by the wife. 

Mr. Mathieu, for Mr. Hope, an Englishman domiciled in 
London, spoke as follows :— 

In 1836 Mr. Hope married Mdlle. Emilie Mélanie Rapp, 
daughter of the famous general of the empire. Separation 
of property was stipulated as the rule of this union, by 
which Mdlle. Rapp became an Englishwoman. Mr. Hope 
had a house in Paris, 23 Quai D’Orsay. In 1853 discord 
arose in the family. Mrs. Hope demanded a divorce. Mr. 
Hope disputed the competency of the French tribunals. 
The President nevertheless took provisional measures rela- 
tive to the five children born of the marriage. Mrs. Hope 
was specially authorized to reside at the Convent des 
Dames-Augustines; on appeal this decision was confirmed. 
Mrs. Hope was allowed to take her children to the Pyre- 
nees; but, on her return, she left the convent, and took 
apartments in the Faubourg St. Honoré, Hotel Molé. Later, 
without her husband’s authority, she installed herself, with 
the child whose custody had been committed to her, in the 
Rue de Courcelles. She furnished her new abode splen- 
didly. M. Thuiler, an upholsterer, claimed 136,000 francs ; 
and a recent decree of the court awarded him 60,000 franes 
provisionally. In London Mrs. Hope had applied for a 
divorce. Mr. Hope made a similar application. A suit full 
of scandal followed these hostilities, and the paramour of 
Mrs. Hope was found guilty of adultery. The notoriety of 
these facts in England and France was very great; the 
tradesmen could not have been ignorant of them. How- 
ever, on the 21st March, 1855, on the mediation of their 
counsel, MM. Puillet and Duvergier, Mr. and Mrs. Hope 





* We find so much interest and edification in these reports as they appear in the 
above journal, that we are induced, when space allows, to give to our readers one or 
two cases in acondensed form. Those which come under our hand to-day are not 
very suggestive of great matrimonial felicity in the empire. 
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signed a deed, by which Mrs. Hope was to give over to her 
husband the custody of the children, abandon her demand 
for a divorce, accede to the demand of her husband to the 
same purpose, and receive an annuity of 75,000 francs a 
year, in pursuance of a decision of an English court, with- 
out taking into account the expenses incurred by her in 
that country, and her debts contracted in France, which 
Mr. Hope undertook to pay, provided they did not exceed 
60,000 franes. This compromise was executed in part. 
The child was given up to Mr. Hope, but a decision in the 
London court rejected the double demand for divorce. Mr. 
Hope paid at once 75,000 frances, and afterwards a part of 
the 60,000 frances for debts. He then discovered that the 
conditions of the compromise had not been all respected by 
Mrs. Hope. She demanded in England execution of the 
compromise. Her demand was rejected by a decree of the 
Lords Justices, which declared the compromise void. Mr. 
Hope had, in 1855 and 1856, availed himself of the most 
wide-spread journals to insert the following advertisement: 
— Notice is given that Mr. Adrian Hope, an English sub- 
ject, does not mean to be responsible or liable for any debt 
whatever contracted without his special authority by Mrs. 
Hope, living separated from her husband at Paris.” During 
March and April, 5000 letters containing this same notice 
had been printed and circulated by him among the public. 
Here is the judgment of the 8th July, 1857, between M. 
Foye-Davenne and Mr. and Mrs. Hope :-— 

“Tue TripunaL.—Whereas Mr. and Mrs. Hope are mar- 
ried under the law of separate property, as laid down by 
1536th, and following articles of the Code Napoleon. 
Whereas in 1853 Mrs. Hope quitted the marriage home, 
and since that time she has always had a residence distinct 
from that of her husband; that separation took place with 
the consent of Mr. Hope, who besides has refused all ac- 
commodation, and has even declared in express terms that 
he would not receive his wife in the house which he occu- 
pied. Whereas husband and wife mutually owe succor and 
assistance; the husband is bound to furnish to his wife all 
that is necessary for the wants of life, according to his 
ability and condition; that obligation would continue to 
subsist even in case of divorce; it ought to be fully exe- 
cuted when there exists only a separation in fact to which 
the husband has consented, and which he does not desire to 
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terminate. Whereas Mr. Hope, in compelling his wife to 
have a residence separate from his own, has impliedly au- 
thorized her to procure for herself, by purchase, things 
necessary for her maintenance ; he would object in vain 
that by advertisements inserted in the newspapers, or by 
bills distributed amongst tradesmen, he had given public 
notice that he would not pay his wife’s debts; he could not, 
in fact, by such proceedings exonerate himself from obliga- 
tions imposed on him by nature and by the law. Whereas 
it appears from the documents produced that the price of 
the articles really necessary for Mrs. Hope, amounts to 7000 
franes, which is not disproportioned to her husband’s for- 
tune; Mr. Hope is therefere liable to Foye-Davenne & Co. 
to that amount, since the income of his wife is spent, but 
he cannot be compelled to pay anything beyond that. 
Whereas the goods have been supplied to Mrs. Hope, who 
has personally engaged to pay for them—Sentences Mr. 
and Mrs. Hope jointly to pay to Foye-Davenne & Co. 7000 
francs. Sentences Mrs. Hope to pay, besides, 3109 francs, 
30 cents; the whole with legal interest. Sentences Mr. 
and Mrs. Hope to pay the costs.” 

THE court — seeing that Mr. and Mrs. Hope are not 
divorced; that Mr. Hope refuses to receive his wife to the 
marriage home; that from that time he is bound to supply 
the wants of his wife, within the limits suitable to the rank 
and fortune of the married couple; that these limits, such 
as they were fixed by the judgment, against which appeal 
is made, have not been exceeded —contirms the judgment. 





Imperial Court of Rouen. First Chamber. 
(President, M. LEVEQUE.) 
LEVEILLARD v. LEVEILLARD. 


Personal separation — Reconciliation — Cohabitation — Birth of 
a child. 


The fact of cohabitation alone, and by itself, does not necessarily show 
reconciliation. It is the same even when it has been followed by the 
birth of a child, unless there are other circumstances to show that there 
has been between the parties a revival of affection, an act of return, 
free and spontaneous, to the habits and intimacy of wedded life. 


On the twenty-fourth of July, 1847, M. Léveillard, cop- 


persmith at Rouen, espoused Victorine-Drephine Hanoy. 
A few months only elapsed when Mme. Léveillard, by 
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reason of the ill-treatment she experienced, was obliged to 
sue for a personal separation. An interlocutory judg- 
ment was given, calling upon the wife to prove the 
facts alleged by her. Then, M. Léveillard having entirely 
disappeared, without anybody’s being able to form an idea 
as to what had become of him, Mme. Léveillard did not feel 
bound to prosecute her suit. In 1857, Mme. Léveillard 
succeeded to considerable property by the will of an aunt, 
and then M. Léveillard made his appearance, putting for- 
ward claims to the administration of the property, of which 
his wife had thus become possessor. Mme. Léveillard then 
claimed a decision upon her demand of 1847 for a divorce. 
The husband had confined himself to pleading that his wife’s 
claim was groundless. It was only at the hearing that he 
raised an objection to her suit on the ground of reconcil- 
iation. On the fifteenth of April, 1853,Mme. Léveillard had 
been delivered of a son, registered under the names of Jean- 
Georges Léveillard; he lived but a few months, and died 
December 30, 1853. Availing himself of the birth of this 
child, M. Léveillard said, “ The birth proves clearly a fact 
of cohabitation; now, if there has been cohabitation, there 
has necessarily been reconciliation.” Of course it followed, 
that if there had been reconciliation, Mme. Léveillard could 
not, without advancing any new fact, renew the suit for 
divorce, which she had practically renounced. This view 
was taken by the Civil Tribunal of Rouen. A judgment 
of December 11, 1857, declared the demand of Mme. Lé- 
veillard inadmissible, in consequence of the reconciliation 
which had taken place between her and her husband. Mme. 
Léveillard appealed. 

The court, disregarding the plea of reconciliation, which 
was rejected as not proved, declared Mme. Léveillard 
personally separated from her husband, and forbade the 
latter to reclaim her. 

For Mme. Léveillard, Maitre Deschamps. 

For M. Leveillard, Maitre Chenou. 
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Civil Tribunal of Toulon. 
(President, M. Roque.) 
Tue Case or GABRIEL-ANTONY. 


Legitimate filiation — Denial of legitimacy. 

1. When in the certificate of birth of a child, registered as born of an 
unknown father, the mother, a married woman, who does not dispute the 
paternity, has been designated in a sufficient manner, that certificate is 
a complete proof of the child’s legitimacy, which can only be impeached 
by a proceeding denying the legitimacy, as provided by art. 313 of the 
Code Napoleon. 

2. This proceeding is not confined to the husband only. After his death 
it may be instituted by his heirs. 

On the tenth of July, 1835, M. F——, first physician- 
in-chief to the navy, died of cholera. On August 6th follow- 
ing, his wife was delivered of a son, whom the accoucheur 
had registered in the état civil under the names of André- 
Gabriel-Antony, son of Elizabeth Catherine B , and of 
a father unknown. ‘The certificate of birth did not imply 
that the mother was married; it did not show correctly 
even her Christian names—Victorie-Catherine-Zulmé. <A 
document, drawn up August 25, 1835, and signed by eredi- 
ble witnesses, attesting that M. F had left as sole 
heiress, Gabrielle F , his only daughter, the whole of 
his property devolved on her. Gabriel-Antony having come 
of age, lost no time in taking the name of him whom he 
considered his father, and in bringing an action for partition 
against his sister, who, as has been said, was in possession 
of the whole property. Gabrielle F , now married to 
M. de M , replied to this claim by a denial of the 
brother’s legitimacy, founded upon the adultery of the 
mother, the concealment of the birth of Antony, and the 
moral impossibility of cohabitation of the husband and 
wife at the time of conception. Mme. F acknowledged 
that she was the mother of Gabriel-Antony, and declared 
him not the son of M. F 

After several days’ argument, the Procureur-imperial 
summed up for the rejection of the plea of illegitimacy. 
The tribunal, without pronouncing final judgment, all rights 
of parties being reserved, authorizes Mme. de M to 
prove by every sort and manner of evidence, and even by 
witnesses in judicial form; — 

lst. The concealment of Mme. F 
of the birth of her son. 
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2d. The adultery of Mme. F , the time at which her 
guilty intercourse began,and whether it existed at the time 
of the birth of Gabriel-Antony. 

3d. All other facts proper to establish that the last- 
mentioned is not the legitimate son of M. F , and, 
specially, etc. etc. 

For Mme. de M , appeared Maitre Audemar. 

For Mme. F , Maitre Berral. 

For Gabriel-Antony, Maitre Gay. 














Civil Tribunal of the Seiné.—First Chamber. 


(President, M. Benorr-CHamPy.) 


Suit with THe Bey or Tunts—Cuiarm or 675,000 Francs 
FOR FEES. 


M. Charles de Lesseps y. General Sidi-Mahmoud Ben-Ayad, 
July 30, Aug. 6. 


M. Nicolet for M. De Lesseps; M. De Size for General 
Ben-Ayad. 

In 1851 General Ben-Ayad arrived in Paris from Tunis. 
He was a sort of minister of finance for the Bey, and pos- 
sessed a fortune, even for an Eastern, dazzling. Ben-Ayad 
was the bearer of bonds called leskiérés for 13,000,000 
piastres, which the Bey had entrusted to him for negotia- 
tion. He applied to Messrs. Fould & Pastré, who engaged 
to make the required advance. The proceeds of the nego- 
tiation, which cost 300,000 or 400,000 francs banking 
charges, were designed to recompense Ben-Ayad for cer- 
tain advances made by him; the surplus was to be paid into 
the bank of Tunis, of which Ben-Ayad was the originator 
and the manager. At this time Ben-Ayad, feeling himself 
an object of suspicion and jealousy to the Bey, was anxious 
to place himself beyond the reach of reverses by demanding 
of the French Government letters of full naturalization. It 
was necessary that he should possess real estate in France; 
so he purchased of M. De Montmorency the “Passage du 
Saumon.” Being owner of the “ Passage du Saumon,” how- 
ever, does not imply that one has performed great and 
glorious services; so when Ben-Ayad returned to Tunis, in 
1852, he carried with him, not full letters of naturalization, 
but simply the title of “ protégé of France.” The question 
of a settlement of the boundaries of the Government of 
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Tunis and the French possessions once more brought Ben- 
Ayad to Paris, and although he came with all the outward 
appearance of a favorite of the Bey, he saw so many symp- 
toms of coming disgrace that he determined never to revisit 
his own country. The demands of the Bey becoming ex- 
orbitant, Ben-Ayad refused to comply; and when ordered 
to return home, relying upon the protection of France, he 
refused. The storm then burst. He was declared guilty 
of embezzlement; his property was sequestrated, and his 
family were seized as hostages. Ben-Ayad saw ruin staring 
him in the face. He then reaped the fruit of his foresight. 
He had got himself naturalized, and the Chargé d’Affaires 
of France received orders to interpose. At first the Bey 
resisted; but the intervention of France terrified him: he 
contented himself with declaring that he had rights to ex- 
ercise against his late subject by reason of the defalcations 
committed by him, and spoke of counter-claims which ex- 
ceeded the sum demanded by Ben-Ayad. At last the Bey 
consented to submit to arbitration; and he chose as arbi- 
trator Napoleon III. The Emperor agreed to become ar- 
bitrator, and, not being able to examine matters himself, 
ordered a commission to investigate the subject and prepare 
a judgment. The members of this commission were MM. 
Portalis, president; Gabriac, Marchand, Duvergier, De 
Vitry, Lefevre, and Gaudin, secretary. General Ben-Ayad 
was represented by M. Charles de Lesseps. 

In November following, M. de Lesseps applied for pay- 
ment of 3000 frances due to him under the agreement, but 
could obtain no satisfaction. However, the agents of the 
Bey put in another memorial, assailing the character of 
Ben-Ayad, who thereupon declared himself ready to pay 
the 3000 francs, and requested M. de Lesseps to undertake 
a further task. This also he completed; and on the 8th 
of January, 1855, he received a letter from Ben-Ayad, 
amounting, as his counsel contended, to a determination of 
the existing agreement on the 15th of that month. But 
the commission now put to Ben-Ayad interrogatories, which 
alarmed him both for his fortune and honor. The agents 
of the Bey charged him with heavy malversations. Another 
work was calied for, but Ben-Ayad did not like to pay for 
it, and attempted to save money by preparing the answers 
to the interrogatories himself. He was persuaded, however, 
to recall M. de Lesseps, who desired to make a new agree- 
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ment as to remuneration, and waited on the General for 
that purpose, and saw him in the ante-chamber of his 
harem, at his house in the Quai d'Orsay. His counsel de- 
scribed the scene between them thus :—“ Ben-Ayad was in 
transports of enthusiastic gratitude at the eloquence and 
power exhibited in the draft memorials. He clasped M. 
de Lesseps in his arms; called him his son; declared that 
he owed to him his fortune; that disputes about figures 
could no more arise between them; and pledged upon the 
Koran his faith as a good Mussulman that his legal adviser 
might trust thenceforward to his word, which he would 
not break.” M.de Lesseps, moved by this language, and 
by the tone of sincerity which accompanied it, answered 
that there should be no question of money between them 
until the day of decision in the case.° “Your cause has 
become my own, and it is you who shall place a value upon 
your gratitude.” Hands were joined, no more was said 
about money, and from that time Ben-Ayad never paid M. 
de Lesseps a single centime. The commission gave their 
judgment on November 26, 1856, and declared Ben-Ayad 
to be a creditor of the Bey, and to be entitled to restora- 
tion of property seized by him to the amount in all, of nearly 
40,000,000 francs. M. de Lesseps now claimed 2 per cent. 
as his fees upon the value recovered by Ben-Ayad. The 
latter offered to pay a sum of 6000 francs. He had paid 
9000 frances for the first nine months of the engagement, 
and he reckoned that M. de Lesseps had served him for a 
further period of ten months, for which, according to the 
written agreement, he would be entitled to 10,000 frances. 
Towards this sum Ben-Ayad had paid 4000 francs on ac- 
count, and therefore he contended that 6000 francs only re- 
mained due. His counsel argued that the agreement still 
subsisted as the basis for calculating the remuneration. 
The Tribunal awarded to M. de Lesseps 75,000 franes, 
independent of the sums already received by him from Ben- 
Ayad. 
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- RECENT ENGLISH CASES. 


Court of Probate. 


In tHE Goops or W. FRritua. 
Attestation of wiill. 


When one of the attesting witnesses to a will was unable 
to write, and his hand was guided by the other witness, 
—Held, sufficient, on the authority of Harrison v. Eburn, 
3 Q. B., 117. 


In THE Goops OF SUSANNA CLARKE. 
Signature to will. 


The testatrix was unable to write, but made her mark at 
the end of her will, and, by mistake, her maiden name was 
written against the mark by one of the witnesses. Held, a 
sufficient execution. 


Ix tae Goons or THomas Capywotp. 
Revocation of will by marriage and birth of issue. 
Marriage and birth of issue revoke a prior will, by 
operation of law, without regard to the intention of testa- 
tor. Such a will is revoked, although made in con- 
templation of the marriage and birth of issue and pro- 
viding therefor. 


PATTEN v. POULTON. 


Presumption as to will not found. 


The presumption that a will known to have been exe- 
cuted and to have been ir the testator’s custody, has been 
destroyed, animo revocandi, is one of fact, and not conclu- 
sive, but may be rebutted; and a strong probability ex- 
isting in the circumstances in the family, with declarations 
of intention and of unchanged affection, will be sufficient 
for the purpose. 
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Divorce Matrimonial Causes Court. 


Hore v. Hore. 
Husband and wife — Where both guilty, no decree of restitution. 


In a suit for divorce brought by a wife against her hus- 
band, the Consistory Court found adultery proved on both 
sides, and dismissed the suit. Held, that the wife could not 
maintain a suit for restitution of conjugal rights. 


Curtis v. Curtis. 
Cruelty— Condonation. 


Condonation is conditional, and assuming condonation 
to have been made, by continued cohabitation, subsequent 
harsh treatment, short of personal violence, may revive former 
acts of cruelty. Semble, that where continued cohabita- 
tion on the part of the wife is submitted to from a reasona- 
ble fear of leaving her children to the sole control of a 
harsh and excitable father, it should not be considered a 
condonation. 


Judicial Committee of the Privy Council. 
THe ALAN Ker. Low v. Kirncuner. 
Freight — Lien of Ship-owners. 


By the terms of a bill of lading, freight for the goods 
was to be paid by the shippers at a certain rate, in one 
month from the sailing of the ship, whether lost or not. 
Held, that as against the consignees of the goods, who 
were not shown to be agents of the shippers, the ship-owner 
had no lien on the goods for the agreed sum, which was 
not, strictly speaking, “freight” according to the usual 
meaning of that word. 
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Crown Cases Reserved. 
Ree. v. SMITH. 
Husband and wife — Assault — Wife acting under coercion. 


Indictment against husband and wife for assault with in- 
tent to inflict grievous bodily harm, and for wounding with 
intent to disfigure. The wife, acting under coercion of her 
husband, induced the prosecutor to meet her and accom- 
pany her to a lonely spot, where the husband fell upon and 
beat him. The wife did not personally commit any act of 
violence. Held, that the conviction of the wife could not 
be sustained. 


Rea. v. Feist. 


Anatomy act — Disposing of dead bodies for dissection. 


The Anatomy Act, 2 and 3 Will. 4. c. 75, $7, authorizes 
persons who have the custody of dead bodies to dispose of 
them for the purposes of dissection, unless the relations of 
the deceased require that they should be buried without 
dissection. ‘The master of a watch house was in the habit 
of showing the bodies of deceased paupers to their rela- 
tives, and, after pretending to bury them, to sell them to 
the surgeons. Held, that he was not liable to indictment, 
at common law, for selling the bodies, the relations having 
made no request to have them buried without dissection, 
although such request may have been prevented by his 
deceit. 
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INTELLIGENCE AND MISCELLANY. 


Scotcn Bankruptcy.—If any of our readers take the “ Ilousehold 
Words,” they will remember the amusing article which appeared in a late 
number, entitled “ Wuire Wasuertron.” This is supposed to be the 
name of the town to which young gentlemen may betake themselves in 
order to get rid of their debts at short notice. Being whitewashed, as 
our readers remember is slang for a discharge in bankruptcy. For ex- 
ample: Mr. Weller, senior, on his visit to the debtors’ prison, desired to 
have his coat brushed, remarking that “it might look personal if one walked 
about here with any vitevash on his clothes.” The following from the 
Law Times exposes the abuse which |White Washerton satirizes. 

“A stranger would with difficulty believe, in a mercantile country like 
ours, such should be the state of the law relating to insolvency, that it is 
permitted to an insolvent, desirous of escaping from his creditors, to put 
himself into a railway, to be conveyed to another and distant part of the 
same country, but which has different laws and tribunals, there to reside 
incognito for a few days, and then and there to undergo the process of 
bankruptcy and of emancipation from his debts, far beyond the reach of 
creditors. Nor this alone, but that the decree of this distant court, ob- 
tained in the absence of the parties interested, should have the effect of 
discharging the fugitive from the claims of his creditors in England. It 
is certainly a disgrace to our government that this abomination should have 
been permitted to exist for a single session after its iniquity was made 
known. Some months ago public attention was drawn to it by the case 
of Mr. Stevens, the notorious manager of the notorious Eastern Banking 
Corporation. He thought to evade inquiry by flying to Scotland to pass 
the Bankruptcy Court there, but was happily defeated by the resolution 
of two or three creditors to pursue him, though at ruinous loss to them- 
selves. That case was discussed in all the newspapers, but nothing was 
done to prevent a recurrence of the wrong. The remedy was easy enough. 
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There was needed only a short enactment, that any person becoming 
bankrupt or insolvent should obtain his discharge only from the court 
within whose jurisdiction the majority of his creditors in number and value 
should be resident. This would effectually put an end to the abuse in 
question, as well as to a somewhat similar abuse permitted to insolvents in 
the County Courts.” 

The Times then takes up the case of a Mr. Gill, barrister, who located 
himself in the isle of Mull, not easily accessible from the main land, and 
having acquired a domicil at the end of forty days, proceeded to take the 
benefit of the Scotch Act. Two of his creditors, however, managed to 
find out what was going on, and were tempted to make a trip to Mull, in 
consequence of which the whole matter became public. Mr. G. defends 
himself in a letter to the Times, wherein he asserts that all his respectable 
creditors consented to his discharge, with esteem and sympathy, the only 
object of the disrespectable opposition being “ to extort further gain.’’ 
“In fact no Englishman avails himself of the Act who has only respectable 
creditors to deal with.” But somehow the Law Times fails to be con- 
vinced. 





Goss v. Gray. — Window breaking by minor.— An attorney whose 
client’s windows were broken thus states in the Law Times the unsatis- 
factory result of the subsequent litigation. 

“ The learned judge held that the boy was liable for the fracture of the 
glass, but as his Honor appeared to entertain some doubts as to the equal 
liability of the father, this point was reserved until the October sittings. 
In the interim a judgment-summons was taken out against the boy. At 
the sittings on Tuesday last, his Honor held that the father was not liable, 
as the throwing the stone was a malicious act, but intimated that had it 
been purely an accident, the father might have been held to be liable (as 
I myself argued at the first hearing, on the ground that a relation subsisted 
between a father and son analogous to that between a master and servant.) 
His Honor also refused to commit the boy on the judgment-summons on 
the ground of his tender years, but intimated no definite period at which 
the boy might stand committed. As the father refuses to discharge the 
liability of the son, the position of the plaintiff is a very unsatisfactory one, 
he having obtained a judgment which is simply useless. 

J. F. Bromham, Plaintiff’s Attorney. 


An InpIAN VeRpDIcT.—In the good old colony times the red men 
seem to have been in the habit of administering “ crowner’s ’quest law ” 
among themselves, and occasionally came to most edifying results. On 
one occasion one of their number was found frozen to death near a tavern 
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where he had been exceedingly intoxicated over night. His tribe having 
taken possession of the body, summoned a conclave of medicine men to 
ascertain the cause of decease. The white spectators, impressed by the 
solemnity of the proceedings, and expecting some warning against the vice 
of drunkenness, were considerably astonished by the rendition of the fol 
lowing verdict : “ That the deceased came to his death in consequence of 
the freezing in his body of a quantity of water which he had imprudently 
been induced to mingle with the rum he drank.” 


A Puenacious MaGistratEe.—At the Liverpool Police Court, on the 
23d inst., Dr. de Wolfe, of Great George square, was brought up charged 
with having, on the previous night, entered the Albert-rooms, Williamson- 
square, and creating a “ row,” during which he knocked down the drum- 
mer (there being a band of music in the room at the time), and jumped 
into the drum. On the police being brought in, he knocked down two 
of them, stating at the time that, as he was a “ magistrate,” he could “spiffli- 
cate” every man in the force. But the court fined him 10s. 6d., the cost 
of the damage done to the drum, and 40s. and costs for the assault on the 
police officers.—Daily News. 
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Insolvents in Massachusetts. 


INSOLVENTS IN MASSACHUSETTS. 











Name of Insolvent. Residence. 
Alden, Joseph W. (1) Cambridge, 
Beddoe, Thomas Charlestown, 
Bradford, Jeremiah B. |Charlestown, 
Cole, H. G. (2) Carver, 
Cummings, John R. Boston, 
Cummiskey, Patrick Lowell, 
Drew, Thomas (3) Worcester, 
Earle, John M. (3) Worcester, 
Fiske, John (4) Northboro’, 
Fowle, Jeduthan |Boston, 
Griswold, Obadiah W. |Sheffield, 
Ham, Albion P. (5) | Boston, 
Harlowe, J.T, | Boylston, 
Lloyd, Thomas W. Chelsea, 
Look, Orrick | Boston, 
Marchant, Benj. W. |Gloucester, 
Mitchell, Lewis 8. \Charlestown, 
Nealy, Ephraim E. \Grafton, 
Nickerson, Dean B. ‘Somerville, 
Norcross, Nicholas G.(4) Lowell, 
Peck, James H. 'New Marlboro’, 
Ransom, Benj. (2) \Carver, 
Rice, Samuel Boston, 
Richards, E. Augustus (1) Quincy, 
Richards, Joseph (1) \Quincy, 
Robie, Thomas 'Charlestown, 
Sargent, Frederick Lowell, 
Sargent, Hayden (5) |Boston, 
Skinner, Wm. G, ‘South Reading, 
Stiles, Jarnes F. |Fitchburg, 
Sullivan, Wm. | Lawrence, 
Thompson, Nehemiah(2) Carver, 
—— ins, Isaac Lawrence, 
Tuttle, Wm. F. Dracut, 
Tuxbury, Thomas L. Lowell, 
Wheeler & Sibley (6) Orange, 
Wilkes, Joseph Abington, 


Commenceme't 
of Proceedings. 


Name of Judge. 





41858. 
Sept. 20, 





Wm. A. Richardson. 
Wm. A. Richardson. 
Wm. A Richardson. 


Wm. H. Wood. 
Isaac Ames. 


|\Wm. A. Richardson. 


Henry Chapin. 
|Henry Chapin. 


Wm. A. Richardson. 


\Isaac Ames, 
|D. N. Dewey. 
Isaac Ames. 
Henry Chapin. 
Isaac Ames. 
Isaac Ames. 
Geo. F. Choate. 


hte A. Richardson. 


Henry Chapin. 


'Wm. A. Richardson. 
|Wm. A. Richardson. 


|D. N. Dewey. 
[Wm H. Wood. 
\Isaac Ames. 


\Wm. A. Richardson. 
i\Wm. A. Richardson. 
|Win. A. Richardson. 
|Wm. A. Richardson. 


Isaac Ames, 


|Wm. A. Richardson. 


Henry Chapin. 
Geo. F. Choate. 
‘Wm. H. Wood. 
Geo. F. Choate, 


|Wm. A. Richardson. 
‘Wm. A. Richardson. 


Charles Mattoon. 
Wm. H. Wood. 





(1) Richards, Alden & Co. 


(2) H. G. Cole & Co. 
(3) Earle & Drew. 

(4) Fisk & Norcross. 
(5) Sargent & Ham. 


(6) Wheeler & Sibley, (individual names not given). 




















